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the Department of tlrn Interim· for the fiscal year ending June 
30, 1923, to reimburse the Territory of Alaska for moneys ad
vanced to the Governor of Alaska for repairs to his residence 
nt Juneau, Alaska, neces itated by fire in the building, amount
ing to $857 (H. Doc. No. 588) ; to the Committee on Appropria
tions and ordered to be printed. 

1007. A communication from the President of the United 
States, transmitting upplemental e timate of appropriation for 
the Alien Property Custodian for the fiscal year ending June 
30, 1923, $8,324.93 (H. Doc. No. 589) ; to the Committee on 
Appropriations and ordered to be printed. 

1008. A communication from the President of the United 
States, tran mitting an estimate of appropriation for the Su
preme Court of the United States for the fiscal year ending June 
30, 1923, for a marble bu. t, with pedestal, and for an oil portrait 
of the late Chief Justice Edward Douglass White (H. Doc. No. 
590) ; to the Committee on Appropriations and ordered to be 
printed. 

1009. A communication from the President of the United 
States, transmitting supplemental e timates of appropriations 
for the Treasury Department for the fiscal year ending June 30 
1923, amounting to $78,838,515.95 ( H. Doc. No. 591) ; to th~ 
Committee on Appropriations and ordered to be printed. 

REPORTS OF CO:\IMITTEES ON PUBLIC BILLS A.:.~ 
RESOLUTIONS. 

Under clau e 2 of Rule XIII, 
Mr. VOLSTEAD : Committee on the Judiciary. H. R. 14337. A 

bill to incorporate the Belleau Wood Memorial Association; with 
an amendment (Rept. No. 1624). Referred to the Hou e Cal
endar. 

l\ir. DOl\IINICK: Committee on the Judiciary. H. R. 7851. A 
bill to amend an act entitled "An act to amend an act entitled 
'An act to provide for the appointment of a district judge, dis
trict attorney, and marshal for the western district of South 
Carolina, and for other purposes,' " approved September 1 1916 
so as to provide for tbe terms o! the district court to be held at 
Spartanburg, S. C.; with an amendment (Rept. No. 1625). Re
ferred to the House Calendar. 

Mr. BOIES: Committee on the Judiciary. S. 3892. An act 
authorizing the State of California to bring suit against the 
United States to determine title to certain lands in Siskiyou 
County, Calif.; without amendment (Rept. No. 1626). Re
ferred to the Committee of the Whole House on the state of 
the Union. 

l\Ir. HERSEY: Committee on the J:mliciary. H. R. 14226. A 
bill to amend an act entitled "An act to provide compensation for 
employees ot the United States suffering injuries while in the 
performance of their duties, and for other purposes," approved 
September 7, 1916; with an amendment (Rept. No. 1627). Re
ferred to the Committee of the Whole House on the state of the 
Union. 

PUBLIC BILLS, RESOLUTIONS, AND ME:\IORIALS. 
Under clause 3 of Rule XXII, bills, resolutions, and memorials 

were introduced and severally referred as follows: 
By Mr. FOCHT: A bill (H. R. 14361) to authorize and direct 

the Commissioners of the District of Columbia to erect a build
ing for the care of tubercular pupils; to the Committee on the 
District of Columbia. 

By Mr. :NEWTON of Minnesota: A bill (H. R. 14362) to 
amend subdivision (II) of section 20 of the interstate com
merce act as amended; to the Committee on Interstate and 
Foreign Commerce. 

By Mrs. HUCK: A joint resolution (H. J. Res. 450) an
nouncing that the Congress of the United States shall make 
no concessions to any country that does not refer the question 
of war to its people; to the Committee on Foreign Affairs. 

By Mr. PORTER: A joint resolution· (H. J. Res. 451) re
questing tne President to urge upon the governments of cer
tain nations the immediate necessity of limiting the production 
of habit-forming narcotic drugs and tlle raw materials from 
which they are made to the ·amount actually required for 

f 
rictly medicinal and scientific purposes; to the Committee on 
oreign Affairs. 
By ~rs. HUCK: A concurrent resolution (H. Con. Res. 85) 

declarmg the people of the £hilippine Islands to be free and 
independent; to the Committee on Insular Affairs. 

By Mr. FOCHT: A resolution (H. Res. 534) for tl1e imme
diate consideration of Senate · bill 3136, the teachers' pay bill; 
to the Committee on Rules. 

By Mr. SUMMERS of Washington: A resolution (H. Res. 
535) for the immediate consideration of Senate bill 3808 · to 
the Committee on Rules. ' 

By Mr. BRIGGS: Memorial of the Legislature of the State 
of Texas urging immediate recognition of the Obregon gO'rern
ment in Mexico; to the Committee on Foreign ~~airs. 

PRIV .A.TE BILLS AND RESOLUTIONS. 
Under clause 1 of Rule XXII, private bills and re olutions 

were introduced and severally referred as follows: 
By Mr. GILLETT: A bill (H. R. 14363) for the relief of 

Charles A. Eastman; to the Committee on Indian Affair ·. 
By l\1r. HICKS: A. bill (H. R. 14364) for the relief of Charles 

Beck ; to the Gommittee on Claims. 
By Mr. J. M. NELSON: A bill ( H. R. 14365) granting an in

crease of pension to Aurora C. B. Kinney· to the Committee on 
Invalid Pensions. ' 

By Mr. S1'TELL: A bill (H. R. 14366) granting a pension to 
Julia Conger; to the Committee on Invalid Pensions. 

By M:r. TINCHER: A bill (H. R. 14367) granting a pension 
to Vi a A. Mo er Elliott; to the Committee on Invalid Pensions. 

PETITIONS, ETC. 
Under clause 1 of Rule XXII, petitions and papers were laid 

on the Clerk's desk and referred as follows: 
7322. -By the SPEAKER (by request) : Petition of Women's 

International League for Peace and Free<lom, l\Ias aclrn ·etts 
branch, Boston, Ma s., urging repeal of the espionage act ; to the 
Committee on the Judiciary. 

7323. By Mr. BRIGGS: Letter of Mr. R. C. Spink , Crockett, 
Tex., urging passage of truth in fabric bill antl other le0 "isla
tive relief; to the Committee on Interstate and Foreign Com
merce. 

7324. By :Mr. KISSEL: Petition of chairman New York 
League of Women Voters, urging passage of House bill 114!l0 
transferring work of Interdepartmental Social Hygiene Bureau 
to the Department of Justice; to the Committee on the Judi
ciary. 

7325. Also, petition of Kings County Republican Committee 
favoring a child labor amendment to United States Con titu~ 
tion; to the Committee on the Judiciary. 

7326. Also, petition of Maritime Association of the Port of 
New York, favoring passage of a bill providing for Government 
ownership and operation of Cape Cod Canal; to the Committee 
on Interstate and Foreign Commerce. 

7327. By Mr. RA.INEY of Illinois : Petition of Eaton Priddy 
Post, No. 111, of the American Legion, favoring an appropria
tion for the development and promotion of the Organized Re
serves and the citizens' military ti·aining camps ; to the Com:
mi ttee on Appropriations. 

SENATE. 
SATURDAY, Febmary 17, 19~3. 

The Senate met at 11 o'clock a. m. 
The Chaplain, Rev. J. J. Muir, D. D., offered t~e following 

prayer: 
. Our Father who a1·t in heaven, hallowed be Thy name. Thy 

kmgdom come. Grant that we each may have a part in bring
ing in that kingdom until the kingdoms of this world shall 
become the kingdom of our Lord, Jesus Christ. Enable us in 
all our duties to find an earnest of Thee in the understanding 
of the times and in our desire to fulfill Thy will. Through 
Jesus Christ. Amen. 

The reading clerk proceeded to read the Journal of the pro
ceedings of the legislative day of Tuesday, February 13, 1923, 
when, on request of Mr. CURTIS and by unanimous consent, the fur
ther reading was dispensed with and the Journal was approved. 

CALL OF THE ROLL. 

Mr. McKELLAR. Mr. President, I suggest the ab ence of a 
quorum. 

The VICE PRESIDENT. The Secretary will call the roll. 
'l'he reading clerk called the roll,. and the following Senators 

answered to their names: 
Ashurst 
Ball 
Bayard 
Brookhart 
Bursum 
Calder 
Cameron 
Capper 
Caraway 
Colt 
Couzens 
Culberson 

Curtis 
Dial 
Dillingham 
Ernst 
Fernald 
Fletcher 
Frelinghuysen 
George 
Gerry 
Glass 
Hale 
_!Iarris 

Harrison 
Hefiin · 
Hitchcock 
Johnson 
Jones, Wash. 
Kellog' 
Keyes 
King 
Ladd 
La Follette 
Lenroot 
Lodge 

McCormick 
Mccumber 
McKellar 
McKinley 
McLean 
McNary 
Moses 
Nelson 
New 
No.rris 
Oddie 
Overman 
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Owen Robinson Sutherland• 
Page Sheppard Swanson. 
Phipps Shields Townsend 
Pittman Smith• Trammell 

.Pomerene Smoot Underwood 
Ran dell Spencer Walsh, Mass .. 
Reed, Pa. Sterling Wal h, Mont. 

Warren 
Watsoa 
Welle~ 
Willis 

The . VICE PRESIDENT. Seventy-three Senators 
swered to their names. A qnorum is present. 

PETITIONS AND ME:llORIALS. 

have an-

The VICE PRESIDENT laid before the. Senate resolutions 
adopted by citizens of Stoughton, Mass., in town meeting as
sembled, favoring· the pa sage of legislation creating an. agency 
pf the Federal- Government authorized to fix maximum prices 
for coal, providing that in the sale and shipment of coal at the 
mines or elsewhere order from consumers, and dealers selling 
c;lirectly to consumers, shall take precedence over all other or
ders, and to provide for the prompt transp<Jrtation of such hip
ments, which were· referred to the Committee- on Education and 
Labor. 

Resolved,. Tha.t engros ed. cop· of this re~olution be forwarded to 
the President of the United State and to the Hon. THOllAS STERLINO 
rnd to the ffon. PETER NORBECK, ..,enators of the State of South 
Dakota. 

CARL GmmERSON, 
Pre ident of tlu: Senate. 

A. B. B LAKE, 
Bearetat•y of the Senate. 

E. 0. FRESCOLN, 
Spea1;:er of the House. 
WRIGHT TARBELL 

Chief 01~r1J of the House: 
1\fr. McCill1BER presented a petition, numerously signed by 

sundr:.y citizens of the State of North Dakota, praying for the 
prompt passage of legislation stabilizing the- price of farm 
pmducts to a level mare neal'ly equal to the prices farmers 
Iiave to pay for articles purchased, which was referred: to the 
Committee on Agriculture and· Forestry. 

He also pre ented the following concurrent re olution of the 
Legi lature of North Dakota, which wa referred to the Com
mittee on Commerce : 

Senate concurrent" 1·esolution. 
Mr. ROBINSON presented a lette1' in the nature of a me- GRlll' LAKrs-sT. LAWREXCE wAn:&wn PROJECT. 

morial from W. T. Sherman, of Eldorado, Ark., cho en a com- Be it t·esolL'ed by t11e Senate of tlle tate of Xortl• Dakota, (tlle 
mittee of one by the Eldorado (Ark.) Central Labor Union, to House of Rep1·ese1itati1;es concz,rring thercin)-

Whereas the great and natural resou.t('eS of the State of North D.a-
transmit resolutions passed by that union protesting against kota are as yet undeveloped, and said State is dependent upon a.,.rt
the pas age of tlie so-called• ship subsidy bill, which was ordered culture for its prosperity, and agriculture being the fundamental ba is 

bl for prosperity in all Northwest State ; and 
,to lie on the ta e. Whereas in a large mea ore. if not entirely, the price of agricultural 

Mr. W ARRE.JN presented a resolution unanimously· adopted products is dependent upon foreign market ; and 
by the convention of the National Association of Woolen and Whereas the pre ent rate for tran~portation of such products are 
Worsted Overseers at Bo ton, Mas&., favorin!! the l)llS"'a!?e of too high to be in just proportion to the price received therefor at t~r-

= ~ mina.l markets, and thus ha :i. tendency to curtail the production of 
le0 'i lation• establtshing greater uniformity in the hours of labor the staple article of agriculture needed by all people in all land ; and 

, in the textile indu tries of the United States, which wa re- Whereas the Great Lakes-St. Lawrenc wate1·way project, if com-
ferred to the Committee on Education and Labor. pleted and perfected, wiir furni h to the people of the State of North 

Dakota a cheaper method of tran portation of their products to fol'
Mr. STERLING presented petitions of sundry citizen of eign markets. thus assuring them a. higher revenue for the su.me: Now, 

Parkston, Dimock, .Armour, GalTet ·on, Menno, Freeman and therefore, be it 
Clavton, all in the State- of South Dakota, pramng for the IJEl _ Resolvea by t71e enate of the Eigllteentll Legislative A.ssembly of r.1rn 

" "~ State of N orth Dakota (tlte H'ouse of Representatives co1wun·mg 
sage of legislation granting immediate aid to the famine- there.Jn), That we do. hereby memorialize the Congr s of the United 
stricken peoples of the German and Austrian Republic~, which States nd re ·p ctfull ur•"' that Congre ta.!Ie immediate action to-

f d t t''- Co •t+... A · ti ward the pa sage of uch laws or lil.w which wil1 make po sible the were re erre O ue mmi 1.1::e on ppropna: ons. early completion and" perfection of the Great Lake · t. Lawrence water-
He also presented the following concurrent re olution of tlle- "·a.y project; ue it furthel' 

Legislature of South Da1.~ta. which was referred to the om- Re oZ.Ved. That the secretary of the senate end a copy of this re o-
•tt C lutlon to the. Pre ident of the lJnited tatea and the l're ident of. the 

Dll ee on· ommerce: Senate and Speaker of the Hou-e of Representatives of the Unit11d 
:& concun·ent re olution. States and of tlie :lloutana and Minne ·ota Legislature , re pectively, 

Whel.·eas South Dakota is almost wholly· dep·endent upon agricultur~, also. to om· Memb i · in Congre· . 
and consequently the market fur_ agricultural products is· of. prim A.pproved by the enate of the State of. - 'ortl.l Dakota. and the Ilouse 
importance· in our affaiils; and of Rept·e ·en ta ti ve ot the tate of North Dakota. 

Whereas water transportation will reduce the cost of tlie carriage. of REPORTS OF CO:\BITTTEES. 
wheat to the seaboard no· l s than 7 c nts' per bu hel and p1·0-
portionately uno1t othe.:e cereals, a.. saving th.at w-0uld· add many mil- l\fr. BAYARD, from tlle Committee on Ola.im to which was 
lions to the market value of the product of our farms, to ar nothing referred the bill (S. 26r). for the relief of u.fferers in New 
of the reduced cost of merchandise by reason of. bringing the seaboard Mexico from the flood due to the overflow of the Rio Grande 
to the interior ; and 

Whereas the proposed Great Lakes-St. Lawrence deep waterway will and its" h·ibutarie , reported it with ut amendment and sub.
bring South Dakota 2,000· mile nearer to- the Atlantic and European mitted a report (No. 1157) thereon. 
markets and will result in substantial advantage to our markets and 
the consequent improvement to agricultural conditions and the general 1 Ml!. B~i\.LL, , from the Committee on the DLtrict of Columbia, 
tiro~perity of the peo1>le: Therefore be it to which was referred the bill (H .. R. :-'027) to amend an act 

Resolved. b-y the Senate of the State of South Dakota (the House of , approved February 28, 1899; entitled "An act relative to the 
Representat1-r;es OO'flCUt:ring), That the Congress of the 'Cnited States 1 
be, and it hereby is, memorialized and petitioned to promptly take such : payment of alaims for material and labor furnished for Dis-
action as will result in immediate cfevelopment of the- Great Lak:e~-st. , trict of Columbia building ," reported it without amendment. 
Lawrence deep wate. · ay : Be it: further I 

Resolved, That engrossed copies or this resolution be forwarded by E:LS'ROLLED BILL PilES:&:\"TED. 
the secretary of state to our Senators and Representative in Con- l\Ir. SUTHERLAl\11>, from• the Committee on Enrolled Bills, 
gre s and to the Secreta.r")' of the "'en.ate. and1 Chief Clerk of the House 
of Representatives of the United States, and to His Excellency the reported that on Feb:cuary 17, W23. they pre ented. to the 
Pre ·dent of tbe Unitedi States, Warren G. Harding. President of the United. States the followin,.,. enrolled bills: 

CARL Gu~mms-ox, S. 2331. An act to create a board of accountancy for the Dis-
Pt·esid.e-nt of the· Senate. ' trict of Columbia, and fo:c other pul'T\ose, ·, :ind A. B: BUKE. ~1"" 

Secretary1 of t1~o Ben ate. S. 3169. An act to equalize pen ion of retil'ed policemen and 
E. o. FuscoL.·, :firemen of the District of Columbia, and for other purpose . 
Speaket• of the House. 

WRIGHT TARBELL, 
Chief Qlerk of the. Ho rise. 

Ur. STIDRLING. pre ented the following concurrent r solu
tion of the Legislature of South Dakota, which was referred to 
the Committee on the J udiciar.y : 

A concurrent resolution. 
Be it r('solvea by the Semite of the State of So·ut1~ Dakota (the 

!House of' Representatives co1wurrmg), Tbat-
Wherea a resolution introduced by Hon. W. R. GREEN, of Iowa, for 

,the submission, of an amendment to - the Constitution of the. United 
State eliminatin~ the exemption from taxation- ot National, State, lllld 
municipal secul'itie has pa"S ed the National House ot Representatives ; 
and 

Whereas such exemption has provided an avenue of escape from. 
taxation· of billions of dollar inve ted in such securii:ie , thu~ increas
ing to a.n unwarranted degree the burdens imposed upon other clas e 
of property ; and: 

Whereas- ff this plan of exemption from taxation is to be continued' 
the burden of taxation will fall mo t heavily upon the producUve 
capital and will relieve nonproductive capital from. it fair hare- of.. 
taxation: Now; therefore, be it 

Resolved, '.Dhat it is the sen e of the Legi lature- of the State ot 
South Dakota that provision should be made against the fm·ther con
tinuance of this fot·m of tax ex-emption and that a.id. resolution hou.ld 
be adopted and an amendment should be made to the ConstitutiOll' of. 
the United· Stat as proposed in aid re olution; be· it further 

BILLS AND JOINT BE OLUTION INTRODUCED. 

Bill and joint re olutions were introduced, read the first 
time and, by unanimous cornent, the econcl time, and referred 
a follows: 

By Mr. CARAWAY: 
A bill ( S. 4579) to authorize the Lee County Bridge District 

Ko. 2· in the State of Arkansa , to construct a bridge over 
the St. Francis Rh-er; to the Committee on Commerce. 

By :Mr. KORBECK :· 
A bill ( S. 4580) granting- the consent of' Oongre·ss to the 

State of South Dakota for the· construction of a bridge aero s 
the Mis ouri River between Hughe County and Stanley-County, 
S-. Dak. ~ 

A bill ( S. 4581.) granting the consent of Congre s to the· 
State of South Dakota- for the· con..,;truction of a bridge across 
the, 1\Iis ouri River between Brule County and Lyman· County, 
S. Dalt.; 

- A_ bill (S. 4582) granting" the con 'nt of COngre s to the 
State of South Dakotw fM th con tru :tion uf a bridge aero · 
t'fie Mi sourf River between· Walworth "ounty und Oorso:J· 
County, S. Dak.; and 
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A bill (S. -!583) granting the consent of Congress to tbe 

State of South Dakota for the con truction of a bridge across 
the ~Ii ouri Rtver between Charles ::\!ix County and Gregory 
County, S. Dak.; to the Committee on Commerce. 

By l\Ir. LA.DD: 
A bill ( . 4584) to prohibit interstate commerce in the 

urug heroin (diacetyl-ruorphine); to the Committee on Inter
state Commerce. 

By Mr. PHIPPS: 
A. bill ( S. 4585) granting a pension to .Alexander R. Banks; 

to the Committee on Pensions. 
By Mr. l\lcNARY: 
A joint re olution ( S. J. Res. 281) for the relief of St. 

Helen , Oreg., by improving the channel between the harbor 
of t. Helen and the Columbia Ili1er; to the Committee on 
Commerce. 

By l\Ir. Sl\IOOT: 
A. joint resolution ( S. J. Iles. 282) to amend the resolution 

of December 29, 1020, entitled "Joint resolution to create a 
joint committee on the reorganization of the administrative 
branch of the GoYernment"; to the Committee on .Appro
priation . 

K.ll\SA CITY, :llEXICO & ORIEXT RAILROAD. 

Mr. SHEPPARD submitted an amendment intemled to be 
proposed by him to the bill ( S. 4528) for the relief of the 
Kansas City, lUe:xico & Orient Railroad, of Texas, Oklahoma, 
and Kan a , which ·was referretl to the Committee on Inter
state Commerce and ordered to be printed. 
FI CAL RELATIO.- BETWF.EN THE u .-ITED TATES AXD THE DISTRICT 

OF COLUMBIA. 

::\Ir. PHIPPS submitted an amendment pro"liding that pur
suant to the report of the joint . elect committee appointed un
der the pro-dsion · of the act of June 29, 1922, there shall be 
credited to the general account of the District of Columbia, 
required under the provisions of aid act to be kept in the 
Treasury Department the sum of . 7,574,416.90, being the re
}Jorted balance in the general fund of aid District, as shown 
on the books of the Treasury on Jlme 30, 1922, as certified 
by the Comptroller General of the United State , and as veri
fied in the report of aid joint elect committee, and that certain 
sums enumerated shall be debited against said flmd, leaving 
free surplus re\enues in the Trea my on June 30, 1922, belong
ing to the District of Columbia of $4,438,154.92, as reported 
by aid committee, which ·hall be available for the ame 
purpo es and to the ·ame extent as amounts otherwise properly 
crediteu to the aid general account in the Trea ury Depart
ment, intended to be propo ·ed by him to the third deficiency 
appropriation bill, which wa '"' referred to the Committee on 
the Di trict of Columbia anu ordered to be printed. 
,.I\. A.ME~D~!E::'\T OF THE RCLE. -:RELEV A.XCY OF DEBATE. 

t ::u~.. CURTIS ubmitted the following re. olution ( S. Res. 
443), which was referred to the Committee on Rules: 

Resolt:6'l, That Rule XIX of the tanding Rules of the Senate be, 
and the same is hereby, amended by adding at the end thereof a 
new paragraph, to be numbered 7, as follows: 

"7. Debate hall be confined to the question under consideration, 
unless otherwise provided by unanimous consent, and if any Senator 
~peak be. ide the question, the Presiding Officer shall , or any Senator 
may, call him to order. and when a Senator i called to order he 
shall be admonished by the Pre iding Officer to proceed in order, 
and if he be called to order a second time unde-r this rule he shall 
it down and not proceed without leave of the Senate, which leave, 

if granted, shall be upon motion tbat he be allowed to proceed in 
order, which motion an~d all proceedings under this rule shall be 
determined without debate. 

ADDRE S BY EN.A.TOR LE~ROOT. 

llr. CALDER. ~Ir. President, I ask unanimous consent to 
ham printed in the REconn, in the regular type, an address 
delivered by the junior Senator from Wisconsin [l\lr. LE.i.vRooT] 
at the annual dinner of the Alumni .A.s ociation of the Law 
School of the New York University, in New York City, Febru
ary 10, 1923, on the subject of Congress anu the Constitution. 

There being no objection, the add.re was ordered to be 
printed in the RECORD in 8-point type. 

On the occasion stated, Senator LENROOT spoke as follows: · 
CONGRESS AND THE CO:s'STITUTION. 

llr. Toa~tmaster, ladie , and gentlemen, when I chose the 
subject of this address I hoped to be abte to make such prepa
ration as would enable me to present a careful review of the 
historical side of the subject to form the basis for some obser
vations upon congressional government generally and pending 
propo als enlarging the powers of Congre s to consh'Ue and, 
in effect, amend the C-0nstitution. I regret that my official 
duties haye been such that I have been unable to deal with 

·the subject in the manner I had planned, and I must, therefore, 
content myself with a more general survey. 

With the Constitutional Convention, its debates, its con
flicting element , and the nece ary resulting compromi es in 
the framing of the Constitution you are all familiar. nut 
inasmuch as we to-day so often hear it urged by those who 
charge that we are drifting away from democracy and toward 
aristocracy, that we turn back to the ideals and purposes of 
the founders of our Government, it may not be amiss to dwell 
for a few moments upon the character of the men compo ing 
the Constitutional Convention, and some of the purposes they 
bad in mind in agreeing to certain provi ions of the Consti
tution. 

There were 55 members entitled to seats in the convention. 
Of the e, only about 20 took a prominent part in its delibera
tions. But of these 20, it may be truly said, "There were giants 
in those days." Strange as it may seem, there were the ame 
contending elements of differing political theory that we have 
to-day-one distrustful of qemocracy as well as monarchy, 
the other having confidence that there could be no such thing 
as an excess of democracy in government. 

As we look back through the years and read the history of 
that convention, we are impres ed that although we lilie to 
pride ourselves that we have progressed greatly since flien
and we have-that greater tru t is now reposed in the people 
than was then thought wise, yet I do not believe it possible 
to ha\e a con1ention to-day where the delegates would be men 
of such learning, of such ability, and patriotic purpose as were 
those men of 1787. 

Distrustful of too much democracy, yet they reversed- all 
political theories of their day in that they established sov
ereignty in neither the executive nor legislative departments 
of government, but in the peo11le themselves. They had studied 
other government in which sovereignty was in the King, 
or becoming more democratic, in the parliament or legislative 
assembly. But, in e tablishing our government, sovereignty 
was placed with the people. The Constitution an<l the execu
tive, the legislative, and the judicial departments were but 
creatures of tllefr will. They then proceeded to clothe their 
creatures with certain grants of powers, but to insure that 
such grants would not be abused ~t up a system of checks 
and balances familiar to us all. Of Congress, the House of 
Repre entatives was to be the popular body, representing 
more directly the will of the people, with frequent elections, 
while the Senate was designed to be the more conservative 
body, guarding property rights from encroachment · by the 
popular will and representing the State governments as di -
tinguished from the people within the States. When I hear 
some of our radical friends plead for a return to the govern
ment and ideals of the fathers, I wonder if they have any 
knowledge of what some of those ideals we:re. 

The composition of the Senate, elected by State legislatures, 
as originally establi bed in the Constitution, was determined 
upon motion of l\1r. Dickinson in the constitutional conven
tion, and Mr. :Madison in reporting the debate tells us "Mr. 
Dickinson bad two reasons for his motion : First, because the 
sense of the States would be better collected through their 
governments than immediately from the people at large; sec
ondly, because he wished the Senate to consist of the mo t 
distinguished characters, distinguished for their rank in life 
and their weight of property and bearing as strong a likene s 
to the British House of Lords as po sible, and he thought 
such characters more likely to be selected by the State legis
latures than by any other mode." The motion was adopted. 
General Pinckney, another member, proPosed " that no salary 
be allowed Senators, giving as his reason that as that branch 
was meant to represent the wealth of the country it ought 
to be composed of persons of wealth, and if no allowance was 
made the wealthy alone would undertake ·the service." His 
proposal was not adopted, but I have quoted him to show the 
conception the framers of the Constitution bad of the en
ate, and how we have departed from it in placing greater trust 
in the people. Many members of the convention expre sed 
distrust of the people, and the word " demagogue " was u...,ed 
almost as frequently in the debates then as it is in the press 
to-day. Elbridge Gerry, one of the prominent members, aid: 
"The evils we experience flow from the excess of democracy. 
The people <lo not want virtue, but are the dupes of pretended 
patriots. In Massachusetts it had been fully confirmed by 
experience that they are daily misled into the most baneful 
measures and opinions by the false reports circulated by de
signing men." There is opinion of the same sort to-day in cer
tain quarters, which confirms the saying "There is nothing 

· new under the sun." But as there is an excepticm to e·rnry 

J 
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rule~ the framer of the Censtitution did have a new CO'll!
ceptlon. 
_ A written Constitution, made by the people, restraining not 
only their servants created by it, but restraining the people 
themselves from violating its terms so long as it was in force. 
Too much praise can not be given the men who framed tlu: 
Constitution. It was not a perfect in trument, compromise~ 

ere made, and defect may be shown, but they launched upon 
the world a system of government that has stood the test of 
136 years, of four wars with foreign nations, and one domestic 
rebellion. It has passed the experimental stage, and if we and 
our children shall be true to our obligations of citizenship, it 
will live as its founders hoped, but hardly dared believe, through 
th ages. 

That it has so lived, howev-er, is due not alone to the framers, 
but more especially to John Marshall Had it not been for his 
ma ter mind I am afraid that the United States of America 
would have held oow only a place in history, a Government that 
wa but ts no more. There wer two things essential to the 
perpetuity of the Con tituti-014 an authoritative con truction 
of its provisions, independent of the legislative and executive 
department of th~ Government, and a.ls<> a liberal construction 
of thifl>OWers granted. Without these the Constitution of 1787 
could no long endure. With them, together with the power of 
amendment prmded for in the instrument itself, there is no 
reason why it should not fue and serve as long as human beings 
shull inhabit the earth. The first es ential was the establish
ment o:f the power. of judicial review over the acts of Congre-s. 
Thi was definitely settled by the great opinion of Marshall in 
l\Ia.rbury against MadIBOIL 

Ne-ver was his rea oning: m-0re conclusive, never was his logic 
more penetrating .J shall only tak.-e time t0i quote one para
graph from the-opini-On~ He says, " The powers of the legif,J.a
tu • n re defined and limited, and tha.t those limits may not be 
mi taken or forg-Otten the Constitution is written. To what 
purpo ur powers. limited, and to what purpo e i that limi
tation committed to writing.,_ if these limits may at any time be 
pn i;;ied by those intended. to be restrained? The distinction 
between a gov-emment with limited and unlimited powers is 
aboli hed if those limits do not confine the persons on whom 
the. are imposed. It is a proP<Jsition to() plain to be corrte ted 
that the· Constitution crintrals any legislative act repugnant to 
it, or that the legislatur may alter the Constitution by an 
ordinary act." His reasoning is conclusive. Unle the Con
stih1tion be held superior to an act of Congress, the Con titu
tion become a ·mere serap of paper, an inst1·umeat " more hon
ored in the breach than the observance." Mar hall, however, 
doe not go into the actual intent of the framers of the Consti
tution with referenee to the power of judicial review of act of 
Congress. H0- is content to read the intent from the instrument 
it elf. Bnt it has been argued in the pa.st, and is being argued 
to-day, in attaeks upoa the court, that it has u urped the 
power of the legislature. and that the fra.me.r.s of the Constitu
tion never intended that th~ Supreme Court should exerdE.e 
any uch powet. ill support of this they qoote fr.om a speech of 
Mr: Mercer a delegn.te in the convention. But it is difficult to 
believe in the intellectual honesty of tlttIBe men. One would 
naturally n sume that anyone attempting to publicly discuss 
tbjs question wnuld ha..ve rea-0 all of. the debate found in the 
reports upon the subject. but if he had he could never make 
such claim. As a matter of fact,. 20 members of_ the-convention, 
and they were the most prominent members, atvariou times ex
pre. ed themselves as- being ()cf the, opinion that the- judiciary 
would have the power of review over legislative acts1 and there 
w-ex enly three- members who e:x:pre.c;sed themselves as being 
op1Josed to such power being lodged in the courts. One of the 
tln'ee- was Mr. Mercer; but none of the three expres ed fill 
spinion that the power wa.s net granted by the Constitution, 
only that it ought ·not to be. 

I now wish to discuss very briefly what would have happened 
had the court held that it did not have- the powel." of judicial 
review. The result would have- been the destruction of the 
Censtitution. To illustrate, a protective tariff would have been 
con Ututional when the party favoring it was in control of Con
gress, it would have been unconstitutional when the op_position 
had control Likewise as to internal impro-vements undertakeIL 
by the Government; and I might give several other illustrations 

here one party ~isted that a policy of the other was contrary 
to the Constitution. But this is not all But for the restraining 
influence upon Oong.ress, who can tell what rights would have 
been impaired or destroyed in obedience to party bosses and 
representatives -0f special privilege upon the one hand, and the 
pa ing emotions of the pe:op~> led by unscrupulous demagogoos, 
upon the other? 

But, it is aid, are not Senator and Repre entative as 
patriotic and as conscientious as jutlges? I wish I could answer 
in the' affirmative. I wish I could say that legislators have a 
most scrupulous and tender regard for the Constitution and 
would not go beyond the limitations placed upon them by it. I 
regret that I can not so answer-. If I did one would only need 
to refer to the CONGRESSIONAL REco.Rn to confound me. 

But to return to my subject. The doctrine of Marbury 
against Madison has long since been accepted by all political 
parties and the people generally. It would be intere ting to fol
low the subject from the Marbury to the Dred Scott case, but 
time will not permit. It need only be said that the follower of 
Jeffer on, the strict con .tructionists, did not fully accept it until 
afte1· the deeU!ion of Chief Justice Taney, in the Dred Scott 
case, when the platform of the Democratic Party in 1860 de
clared-

Resolved, That the Democratic Party will abide by the decision- ot 
the Supreme Court of the United States on questions of constitutional 
law. 

Again illustrating the truth of the old maxim " It depencls on 
who e ox IB gored." Here the followers of Jefferson and Jack
son, who llad strenuously opposed the doch'ine of the Marbury 
ca e, accepted it when a vitally important decision was made 
which w~ to their inte1·e t, and likewise the Republicans sup
porting the doctrine of Marshall and Hamilton for the fir t 
time began to question it. Happily the doctrine is now accepted 
by everyone, and no one proposes to change it except by amend
ment of the Constitution itself. 

So much for the power of judicial review. The econd essen
tial for the permanency of the Constitution and our form of 
go-vernment was the doctrine of implied powers or liberal con
struction. Without this construction Congre s would have been 
placed in a strait-jacket, utterly unable to ftmction in sueh 
a way us to serve the people. Nevertheless, the conte t between 
th-e trict and the liberal or loose eonstructionists went on for 
year and is still at times in evidence. Jeffei: n and Madison 
w~re the great exponents of strict, and Marshall an-0 Hamilton 
of liberal, construction. I can not take the time to review thi 
subjeet at length, but Jefferson, when confronted with the i·e
sults of the .application o:f his own doctrine, failed to practice 
what he had preached. The Louisiana Purcha e conducted by 
him wa.s the- first important application in a concrete ca e of 
lib rul con truction. 'Under n() circumstances could a. strict 
construction of the Constitution have permitted the Louisiana 
Purchase, and yet to-day lt stands as one of the momnnents 
to Jefferson's greatness. It is only fair to ay that he asked 
Congress to propose an amendment to tbe Con titution ratifying 
the Louisiana Purchase, but it was not done, and Jefferson 
him. elf never afterwards claimed that his act wa a violation 
of the Constitution. 

For many yea.rs strict~ as against liberal, construction was a 
party: issue, the Democratic Party talring the side of strict con
struction and the Whig and Republican Parties the liberal side. 
To-day the issue is practically dead. At lea.st, it is not a matter 
of pa.rty alignment. Tu a general way it may be aid the- party 
in power tu-nay· is far liberal construction, but when ont of 
power takes the other tiew. 

To conclude this pbRse of the subject, I do not think it can 
be denied that the great instrument frumed in 1787 at Phila
delphia would not have endured to this day had it not been 
for the establishment of the doctrine Of judicial review and of 
liberal construction of the Constitution. 

I now wish to devote a few minutes to a discussion of the 
exercise of the power of judicial review. 

There have been only e_ few instances whe1·e its exercise hus 
had an important bearing upon the life of the Nation. Its 
greatest value has been the restraining influence upon C,ongress 
to keep within the limits of the Constitution and the liberal 
construction of the document itself. 

There have been some cases, howaver, where the court held 
acts of Congres invalid which were so important, and the deci
sions of the court were so contrary. to the interests of the 
Nation that they dld not long prevail 

I can not take time to m-0re than re-call the cases to your 
minds and what happened. with respect to them. The Legal 
Tender case is one of the most important. Has the Congress 
of the United States power to make bills of credit a legal' 
tender? was the question. It came before the court in the 
case of Hepburn against -Oriswold, .and the legal tender act 
of 1862 was held unconstitutional ; but a vacancy occurred in 
the court through the resignation of Justice Grier, nud by act 
of April 10, 1860, Congress increa eel the number of members 
of the court by one, so President Grant had two appointments 
to make. Both of bis appointee were of the opinion the act 
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was constitutional, and the case again came before the court trust Act as construed in the Standard Oil case. I belle\e that 
in Parker against Davis. The decision in Hepburn against that opinion will always stand as a reflection upon that great 
Griswold was overruled and the act was held valid. court. It is no answer to say that in this case Congress has 

I think this is the only important case where an important seen fit to accept the amendment of the statute made by the 
constitutional question was settled by changing the complexion court. - The fact is that the court acted not in a judicial but in 
of the court. The decision in the Dredd Scott case was over- a legislative capacity under every rule of legislative intent and 
ruled at the point of the sword, and the fourteenth and fifteenth the doctrine of stare decisis. Howe\er, th-e exercise of such 
amendments resulted. power can never bring lasting injury, fo1· Congress always bas 

The action of the court in holding invalid the income tax law power to amend the law within its constitutional powers and 
of 1894, together with its action holding invalid the child labor declare its will in such unmistakable language that the court 
law of 1916, can not, it seems to me, be successfully defended. will be compelled to follow it. 
But the Constitution was amended and income taxes are now I now pass to a very brief consideration of the eighteenth 
levied under the express sanction of the Constitution, and the amendment and the present agitation concerning it. I shall 
Constitution will soon be amended to permit the prohibition b¥ refer only to its legal aspects wholly apart from the merits or 
Congress of child labor. demerits of prohibition. It is a part of the Constitution, and it 

That the court is subject to just criticism in some of its de- is the duty of Congress and the Executive to enforce it and of 
cisions in construing the police power of the States, I believe is every citizen to abide by its terms. It is the right of every 
true, but that is a subject whlch I have not the time to discuss citizen to advocate the modification or repeal of the eighteenth 
to-night nor you the patience to listen to. . I wish to restrict amendment, bnt no dtizen has the right t(} ask Congress to 
my observations to Congress and the Constitution and the atti- violate its terms. There is a widespread propaganda to secure 
tude of the con.rt with respect to· the same~ . legislation from Co11earess permitting the manufacture and sale 

I may suggest, however, that members of the Supreme Court of beer and light wines. That Congress could constitutionally 
continue to be human beings after their appointment While increase the alcoholic percentage of beer to between 2 or 3 per 
theirs is the last word of authority upon the Constitution, they cent is admitted. Whether it should do so is a question of 
are not infallible as men, and the Constitution itself provides policy, but to go beyond that or permit the manufacture or sale 
a way by which their mistakes may be corrected. The only of light wines would clearly violate the Constitution. To use 
practical question is whether the method provided to amend the th'e language of the Supreme Court, " the eighteenth amendment 
Constitution is too difficult I am frank to say that I think it is operative throughout the entire territorial limits of the United 
is. I believe that as to certain matters affecting fundamental States, binds all legislative bodies, courts, public officers, and in
rights of men, rights that are based upon principles that can dividuals within those limits, and of its own force invalidates 
not change with time or circumstanc-e, because tbey are the every legislative act whether by Congress, by a State legisla
foundation stones of civilizatioi;t. itself, that there should be no ture, or by a Territorial assembly which authorizes or sanctions 
relaxation of the difficulty of amendment. But as to matters what the section prohibits.0 

of policy of government, I believe we might safely p1·ovide that Any attempt, thereforet to secure legislation permitting the 
amendments touching those matters when proposed by Congress ' sale of intoxicating beverages is asking Senators .and Repre
and ratified by direct vote of the people in two-thirds of the sentatives to deliberately violate their oaths oi office. and all 
States, instead of three-fourths, should beeome valid amend- to no purpose, for the court would hold any such legislation 
ments to the Constitution. invalid. . 

There is, however, an insidious propaganda to destroy the The remedy for such ills as can be remedied _is by obedienee 
power of the Supreme Court to pass upon the validity of acts to the Constitution,. securing amendments whei·e amendments 
of Congress, and to make of Congress the supreme judge of its are necessary, by the appointment of judges of our courts who 
own acts. It is proposed that if the Supreme Court shall hold are not only able lawyers but men of human sympathies and 
an act of Congress unconstitutional it shall again be considered outlook, living neither in the last century or the next, but in 
by Congress, and if passed by a two-thirds vote of each House the living, throbbing world of to-dayt keenly alive .to the thought 
it shall become a law, notwithstanding the action of the Su- and aspi-ration of the people, and who will apply the Constitu-
preme Court. tion to twentieth-century problems with twentieth-century minds. 

Should this ever come to pass, the end of the Constitution It should never be forgotten by members of all ceurts, and by 
will not be far distant It ·is astonishing that this proposition 1.awyers as well, that, to use the language of the Supreme Comt 
should come from the source it does. It emanates from those in the case of South Carolina against United States "the Co.n
who declare that human rights are being destroyed by the stitution is a w1·itten instrument. - As such its meanhig does not 
courts. They also declare that Congress is worse than the alter, and what it meant when adopted it means now. Being a 
courts; that Congress is utterly reactionary, and that the Mem- grant of powers to a government, its language is genei·al, and 
bers of both Houses, with a few exceptions, are controlled by as changes come in social and :political life it embraces in its 
Wall Street and the predatory interests of the country. Their grasp all new conditions whlch are within the scope of the 
proposition is: "We have no confidence in Congress; it does .not powers in terms conferred. In other words, whlle the powers 
represent the people, bnt only special interests, and we propose granted do not change, they apply from generation to generation 
to amend the Constitution so as to provide that whatever such to all things to which they are in their nature applicaole." And 
a reactionary Congress may do if supported by a vote of two- we should never forget the words of Story: " The instrument 
thlrds of its membership shall be the- law of the land, notwi·th- was not intended to provide merely for the exigencies of a few 
standing the provisions of the Constitution of the United years, but was to endure thr<;>ugh a long lapse of ages, the 
States." They say they are. willing that the rights of free wants of which were locked up in the inscrutable purposes of 
speech, the right to peacefully assemble, the right of religious Providence." 
freedom, of trial by jury, and all ·Of the other rights guaran- The Constitution has not outlived its usefulness. Its protect
teed by the Constitution shall be placed in the. hands of a Wall ing care was never more needed than to-day~ It is the duty of 
Street Congress, with the power to destroy them by a two- every citizen to withstand every assault upon it, whether its. 
thirds vote. To say the least, there has been a great deal of enemies be predatory interests seeking special privileges to the 
loose and hurried thinking by tho e favoring this proposition.. public injury or whether they be those who are opposed to any 
.A.s for myself. while I have a higher regard for Congress than government that would safeguard and protect the rights and 
the proponents of this amendment, I hope I shall never live to liberties of every citizen under its flag. 
see the day when by a two-thirds vote of Congress any man 'l'hat Congress shall at all times have respect for and be 
may be denied the right to worship God acc(}rding to the die- governed by the Constitution is the responsibility of the voters. 
t~tes of his conscience, when _right of trial by jury may be de- It is their obligation to see to it that Members of Congress. 
med, or any of the other rights handed down from :Magna Senators and Representatives, shall be men who will legislate 
Charta and embodied in the Constitution of the-United States. not for bloc or class or section but for all the people of America, 

While the power of judicial review is well established, it re- who recognize that duty to country comes before duty to party, 
lates only to inquiring and determining whether an act of Con- men who shall do their part to conserve all that is good in our -
gress or of the States is in conflict with the Constitution. The past and strive to make to-morrow better than to-day. 
comt has no power to inquire into the wisdom of acts of Con
gress falling within its constitutional powers. For the court to 
legislate is as much a . violation of the Constitution .as for Con
gress to exceed the limits of its constitutional powers. In one 
notable case the Supreme Court has read into a valid statute 
words not placed there by Congress and which Congress had 
repeatedly refused to place there. I refer to the Sherman Anti-

PBOHIBITION ENFOBCEME.:'IT. 

l\Ir. STERLING. Mr. President, I ha\e here a clipping from 
the Christian Science Monit01', under the heading " Editorial 
notes," which relates to prohibition. It is short and I ask 
that it may be read at the desk. 

The VICE PRESIDENT. It will be read as requested. 
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The reading clerk read a follows: 
· [From the Christian Science Monitor.] 

EDITORU.L ~\OTES, 

Whatever · may appear to be the extent to which the prohilii~ion 
law in the United States i ueing willfully disregarded by the nch, 
indications on every hand point to t.he fact that since t~e .e~actment 
of the Volstead Act drunkenness among the poo.r has dlDllru~hed so 
considerably as to have practically disappeared 1ll man.z. sections of 
the country. · In this connection, what Dr. Th<>mas J. niley, general 
secretary of the Brooklyn_ (N. Y.) Bureau of C~arities •. recently stated 
inav be taken a author1tative. He de~'\ared m part . 

- .r Of the families that come to the- Bm-eau of Charities for aid . the 
percentao-e in which drtmkenne. s is a Cl\1! se of their need has dechned 
from 12° per cent in Hl16 to 4 per · cent in 1922. * * • This 'de
crea. e is not peculiar to New York City. * ·* • In<) Cleyeland the 
percentage dropped from 11.15 in 1919 to 2.61 in 19-1; m. Boston, 
fi•om 10.63 to 2.28; in St. Loui , from 6.03 to 0.70; i~ llilwaukee, 
from 9.64 to 3.45; in New Haven, .Conn., 13 to 0.3; and ID Rochester, 
N. Y .. lG.3 to 3.8. d N ti I 

"Thi decline is coinciuent w!th the s}'>reacl of State ::m a ona 
prohibition and one who works with families can not escape the con
'tlction that it is chiefly, if not wholly, duo .. to the enforcement or pro-
hibition, however faulty it may hu>e been. · ... 

Such figui·es do more for the cause o~ proh1b1t.1on ~han almo~t 
anv amount of propaganda by the wets cau do .agamst it. What is 
more such families as those to whom Doctor Riley refers constitute 
a mi'<>'hty section of the Nation. and it mny be taken for granted 
that 

0

llaving once tasted til.e benefits Of prohibition, they Will bnVe 
something very definite to say before permittlnr; it ' modification in the 
sligb te t degree. 
MR'.\IO:CllL ADDRESS 0 - THE LdTE REPBESENT.tTIVE HE~RY D. FLOOD, 

OF VIRGINIA. . 

Mr. SWANSON. 1\Ir. P1·esident, on the 10th of last Decem
ber the remains of the late Hon. H. D. Flood, formerly a 
Representative from the State of Virginia, were removed from 
a vault in this city, where they. had been temporarily: placed 
witll appropriate ceremonies, participated in by the Senate and 
House of Representatives, to their final resting place in a 
mausoleum at Appomattox, Va., his home. The occasion was 
made notable by tue attendance of a ·rnst concourse of people 
from all parts of Virginia. including the highest State officials, 
wllo thus met to pay just tribute to this distinguished Repre
sentative, so dearly loYed and so highly esteemed by the people 
of his native State. Upon this occasion I was requested t<J 
deliver an address, 

I ask unanimous consent that the address then delivered by 
me may be printed in the RECORD in 8-point type and be made 
u part of the "Memorial Addresses" to be published regarding 
tlle life, character, and public services of the late Representa-
tive Flood. · 

T11ere being no objection, the address was ordered to bA 
i;>rinted in the RECORD in 8-point type, as follows: . 

Senator Sw ANSON spoke as follows: 
"Ladies and gentlemen, We have as embled to-day to put in 

hls final resting place and pay just tribute to one who while 
living possessed -in a most preemioent degree our a~iding ~nd 
abounding love. If 11ermitted to pursue my own mclinahon 
instead of addressing you, I would b~ a silent participant in 
the e exercises, communing with my own great sorrow in the 
loss of one who was closer and dearer than a friend-one for 
whom I entertained an affection and admiration equal to that 
of a brother. For more than 35 years I knew him intimately, 
our relations personal and political, being closely intertwined. 
'.rhere were ~o shadows on our friendship, no secrets in our 
hearts. · 
· "Our association began at the UniYersity of Vfrginia in 1885 
wllen we were members of the law class, graduating the same 
year and commencing at the same time our professional and 
political careers. At tile uniY-ersity he was my college chum-

. our relations fully me..e.surlng up to all this term implies. We 
studied together; we visited together; we recreated t.ogetber, 
discussed our future hopes and ambitions, and were closely 
associated and cooperated in all class and college politics. · 
We were inseparable, and each rejoiced in the others' honors 
anu preferments almost like they were personal triumphs. 

" How vividl~ do I recall these halcyon ·college days, so 
bright ·so joyous, made doubly so by dear 'Hal,' as we all 
lovJnaiy called him! The chivalric feelings of friendship and 
adm~ation then formed never cease, but continue through 
life and gather strength with each receding year. How sweet 

. and inspiring are the days ·of early youth, sparkling with un
selfi h friendship, gleaming with lofty aspirations and high 
ideals unburdened by cares and responsibilities, witll yo1mg 
blood 'rapidly coursing through the veins, and we looking upon 
life as through a gilded veil and everything appearing so 
bright, so pleasing. The poet hus well expressed it : 

"We are stronger and better under manhood's steruer reign, 
But still we feel that something sweet, 
Followed youth with flying feet, 
A.nd- will never come again. . 
Somethlng beautiful has vanished and we sigh for it in vain, 
We behold it everywhere, 
On the earth and in the air, ~ 
But it neve1• comes again, 

"Ab, the ties of love and friernlsllip then formed never 
break. Like hooks of steel they grab and hold through tlle 
stress and storm of life. Thus it wa · with Hal Flood and my.: 
self. The frjendship then pledgeu and formed continueu antl 
increa._ed to his deatl1. In the many political conflict in which 
we engaged we were to each other n upporting and ...,u taining 
friend. Where one was seen on the field of confi ict the other 
was invariably fotmd. When hi untimely death came, upon 
none did the blow fall more heaY-ily than upon me. None mi . 
more than I his cheery smile, his cordial greeting, his generous 
and kind consideration, and the friendly pulsation of a loyal 
and manly heart a~ ever tl1robbed in human breast. 

"Hal Flood possessed an tmu ually attractive and plea in(J' 
personality. His clear, open, frank, blue ere:· looked ~·on 
stra.igllt in the face, bespeaking bonest,v, integrity antl truth. 
He loathed a lie and a falsehood never soiled his lip. . Re 
had a cheerful, hopeful disposition which radiate<l sunshine 
aml happiness. His presence dispelled gloom and doubt. Hi 
manner was cordial and hearty, easily winning good will. HiJ 
soCiety was universally sought and enjoyed. He was the soul 
of chivalric honor and integrity. His word given was ne\er 
withdrawn nor broken. No personal dnn:gers, no allurement. 
or promptings of personal advantage or preferment could 
induce him to violate a promi e. Tho ·e who knew him trn.stetl 
him implicitly. · 

"He had a heart as courageous as u lion, declining no con
:tlicts and fearing no danger. The fiercer the conflict the more 
resolute he became. His moral courage was equal to bi phys
ical courage. He never evaded an is .ne, he ne"rer shirkeu a. 
responsibility; at times canying thiN splendid -rirtue to a 
point almo t beyond the limits of prudence and cli~retion. No 
man of my acquaintance surpassed him in. the manly virtue 
of courag;e, both moral and physical. In all fierce political 
contests his clear voice rang out with bold defiance anu encour
aging hope. This battle call of his was a great rallying force 

' in hours of doubt and confusion. 
"This quality marked him as an aggressive leader, cheered 

and loYed by an enthusiastic following. He hewed his way to 
the front with the battleax of the warrior. He despised prefer
ment obtained by the insinuating arts of the demagogue. Hl ' 
chosen place of action was on the field of battle and not in 
the cloister ot intrigue and diplomacy. He was the Rupert of 
Virginia Democracy-bold, courageous, and daring. He cheer
fully and proudly wore scars obtained by fidelity to friendship 
or for a cause espoused. 

" He po sessed a persi tency and per everance of purpo e 
which would have attained distinction in any vocation of life 
selected. When Ire reachr '. a conclusion in the cour e of Hf . 
no obstacle could deter him in continuous effort to i·each the 
attainment. He was the personification of tireles_, energy aml 
determined effort. He hammered, hammered, and hammererl 
until succe ·s came. His industry was as much an element in 
his success us were his moral and intellectual qualities. From 
early youth to death bis life wa one. of. ceaseles.'3 actitit!. 
This sapped the foundation of .a constitution pLenomenal m 
its robustness and strength anLl occasioned hi. early death. 

' Only those who are ncti¥ely engaged in public life kn.ow i 
heavy exactions, its ceasele s wear and tea1· its contmuo~1s 
mental and physical strain, an of which must finally enu in 
a shattered constitution unable to sustain the heavy burden. 
Hal Flood's death bears testimony to his unselfish and pati·i
otic devotion to public duties regardless of per onal conse
quences. For years before his deat~ h~ knew of his . ailment 
and ·of its dangerou character, but it did not deter hun from 
discharging his full share of public duty ancl responsibility. 

"He died with his armor on, as chivalric, as brave, a~d 
worthy a champion as ever contended for a. c~use .. His .life 
illustrated forcibly ana completely those strikmg hue from 

.·one of America's greatest poets: 
"The heights by great men reaclled and kept 

Were not attained by uddt>n tllgllt, 
Hut tlley, while their companions slept, 

Were toiling upwards in the night. 

"Hal Flood'·,., intellectual attainment were of rare ex
cellence. He possessed a strong masculine mind, full~: capable 
of Ioaical reasoning and of reaching afe and sensible con
clusio~s. He was thoughtful and gave public questions full 
and conscientious examination ancl considerati<;>n. He ~ns
tered the details of questions and . arranged Ws conclus10~. 
and expressions logically and attractively. He had a splendid, 
regular, and orderly mind that worked harmonio.usly. What 
he lacked in brilliance and eloquence of expre s10n he more 
than made up by sti·ength and so~ida1:ity. H~ wns a ready a~cl 
aggressive debater and an attractive, rnstruct1ve, a~d entertu~
ing speaker. He was highly educated and .splendidly read m 
history, literature, and law. His intellectual attainments '\vera 
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such as to enable him most efficiently to diseharge any position 
in our State or National Government. · 

" He possessed to a preeminent degree those moral qual
ities which constitute the foundation for success in any of life's 
undertakings. He had a deep religious conviction which was 
well known by those intimately acquain~ with him. This 
was one of his marked characteristics. He had absolute faith 
in the Christian religion, its teachings, and its promises for 
the future. How often have I seen him when he had been 
through exciting storms and conflicts humbly kneel before re-· 
tiring to engage in prayer. This he did in early life when I 
first knew him and continued to his death. 

" This denoted a religious reverence mid a deep strain of 
Christian faith, which ennobled him in my mind and bore testi
mony of his splendid worth as a Christian character. It was 
always done in such an unostentatious way and with such 
simplicity as to prove his deep conviction and sincerity. 

" These splendid moral and manly qualities were further en
riched by a gentle nature and an affectionate heart Like all 
true Virginians, he cherished almost to a passion the ties of 
blood and family. Never in all of my experience have I seen a 
sweeter, deeper, and more enduring love than that which he 
possessed for his only sister. It was a flower he cherished in 
his youth, and its fragrance filled his heart until the hour of his 
death. 

" The shadow of death never fell upon a purer, sweeter, hap
pier home, where mother, father, children lived in mutual adora
tion. His love for his wife went to the deepest depths of his 
noble heart. A widow now weeps where almost yesterday a 
wife adored; two orphans now mourn where almost yesterday 
tw9 children lovingly played on a father's knee. He was a 
most dutiful son, a generous, loving brother, a most devoted, 
attentive, and incomparable husband and father. 

" This man, with qualities of mind and heart of the warrior 
type, gave new grace and brought new charms to social and 
domestic life. A man possessing sucJ! qualities of miild and 
heart could not fail to attain success in any undertaking to 
which he might aspire. Capacity, chara.cter, and courage are 
the three great elements forming the foundation upon which 
success is builded. Each of these splendid qualities strikingly 
existed in Hal Flood and contributed to the great success he 
attained. Statesmanship consists in the wisdom to discern the 
right pathway and then in the character and courage to follow 
the right pathway when found. Hal Flood had the wisdom to 
discern and then the valor to follow this pathway. This makes 
great and successful men. The measure of life's success is not 
the days you have lived but the distance you have traveled. 
His life was crowned with honors, triumphs, and the affection 
and admiration of the people of his district and the State of 
Virginia. He had traveled far on the road of honorable success. 

" He had just passed the age of 21, which made him a citizen, 
when he was elected to the General Assembly of Virginia, being 
at that time the youngest member of that body. He at once 
attained prominence by his indefatigable industry, his ability 
as a .d~bater, his thorough and varied information upon legisla
tive matters. He was at this 1outhful age one of the most po
tential members of the general assembly, and his rapid ad
vancement gave promise of bis future career of high honor and 
great usefulness. 

" He was shortly afterwards elected Commonwealth's attor
ney of Appomattox County, which position he held for years, 
filling it with marked ability and fairness and increasing his 
reputation as a lawyer and the esteem of the people of his 
county for his faithful and fearless discharge of his duties. 
He practiced at the bar of all the surrounding counties, 
and soon acquired one of the largest and most lucrative prac
tices in his section. He was recognized as a leade1· of the bar 
of the courts in which he practiced. There is no greater school 
in the world for the development of men for usefulness and re
sponsibility in after life than the JR'actice •of law in country 
circuits. Far from law libraries and legal· authorities, lawyers 
are here compelled to settle difficult questions of law by force of 
their intellect and by persuasive argument addressed to court 
and jury. Legal contests are clashes of intellect, and not a 
race of industry in collecting authorities and decisions. It is 
a school for developing clear, logical reasoning, cogent and 
forceful expression, great resow·cefulness, and efficient man
agement of men and matters. 

" From this school has emerged America's most eminent 
lawyers; statesmen, and orators. From it came Patrick Henry, 
the forest-born Demosthenes, whose eloquence called a con
tinent to arms; from it came Chief Justice Marshall, the 
greatest of all modern jurists, whose mighty decisions infused 
life· and vigor into the Federal Constitution, a dry legal parch
ment, forming under it the most efficient and capable 9f goy. 

ernments ; from it came Thomas Jefferson, the · founder and 
father of the democracies of the world; from this school 
emerged Douglas, Lincoln, Andrew Jackson, lay, and many 
great and distinguished men whose achieYements illuminate 
the pages of American history. 

" Those who are capable of surviving tbe fierce mental con
tests daily encountered in these courts are equipped for suc
cess in any arena of life. Hal Flood, by sheer force of industry, 
intellect, persuasive power of speech, and masterful manage
ment of men, attained distinction at the bar of these several 
counties and prepared himself for the sncces~ful legislative 
career in State and Nation with which bis after life was so 
splendidly adorned. 

"His success in politics largely obscured his success, ability, 
and reputation as a lawyer, which was very extensive,. large, 
and commanding. So successful was his career in the gen~ial 
assembly and in his administration of the office of Common
wealth's attorney that the people of the several counties in 
which he practiced law soon sent him to the Senate of Vir
ginia, which position he filled for many years with marked abil
ity. He was practically the leader of the Virginia Senate, a 
body composed of able and worthy men, and many of the great 
legislative acts which benefited the people of Virginia were t;he 
products of his brain and the handiwork of his masterful hand. 

"He became the leader and adviser of all the surrounding 
counties, where the people knew him and recognized his worth 
as a man and his ability and patriotism as a public serTant. 
That these surrounding counties were securely held .for good 
government in Virginia and did not come under the domination 
of ignorant negroes was largely due to the skill of Hal Flood 
as a political leader, his great capacity, his tireless energy, and 
his indomitable pluck and courage. He stood firm and adamant 
as a rock, around which the good moral forces of this section 
rallied in their contests for good government and white su
premacy. . 

"These elements in one so young g&ve him an enthusiastic 
following, which determined that he should be sent to Congress 
and given a broader field for his talents and usefulness. In 
1896 he was nominated for Congress by the Democrats of the 
tenth co.ngressional district, but was defeated in that election. 
He might have availed himself of legal technicalities and pos
sibly have received the certificate of election. I recall how 
manfully he repudiated any suggestion to accept such a com
mission and forcibly stated that he never wished to represent 
a people unless he was satisfied he was entitled to do so 

1
by 

the people's free and fair choice. This splendid conduct en
deared him .to his friends and won the esteem and i·espect of 
his political enemies. He desired no honor not fairly won and 
honorably bestowed .. 

" I recall meeting him a short time after his defeat, which 
would have ended the political career of most men, but it 
did not in the least affect his stout heart nor lessen his firm 
and honorable ambition. In this-the only defeat that ever 
came to him in his long and successful political career-he 
displayed a manly worth, · a hopeful courage, and a fearless 
determination which proved his gi·eatness as much as any 
triumph that crowned him. It is in the hour of defeat and 
disaster that the innate greatness and power of men are dis
played. Those who can triumph over the discouragement 
incident to defeat will long wear the crown of success. This 
truth was fully illustratro. in the life of our dear friend. 

" Four years after this the Democratic voters of this con
gressional district renominated him for Congress. He was 
overwhelmingly elected and continued to serve the people of 
his district until the hour of his death-for more than 20 
years. In my long experience in public life I have never 
known a Representative to have closer· relations with his dis
trict or posse s to a greater degree their affection, esteem, and 
admiration than did Hal Flood. The people of his district 
followed him with a loyalty, with a constancy, and with a 
devotion that was unexcelled. So deep was their affection 
they almost considered his political friends were their friends 
and his political enemies their enemies. Never did a Repre
senta tive serve a people more faithfully, more efficiently, and 
more willingly than did he the splendid citizenship of the 
tenth district. Their troubles were his troubles, their desires 
his desires, their misfortunes his misfortunes, and their suc
cesses his successes. We here witness a spectacle so pleasing 
and so consoling in politics of a Representative and his · people 
welded together by an insoluble bond of affection and esteem. 
Such ties lighten the burdens of political life and makes an 
onerous work a duty of love and delight. It gives a gleam 
of sunshine to political life with its storms, tempests, and 
hardships. Frequently Hal Flood was deterred from listen
ing te ~he promptings of ambition for higher honors and 
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broader fields of usefulneSl ' because he feared that the change 
might lessen this association which so strongly and so delight· 
fully bound him to the splendid people of thi~ district. Fre
quently have I heard him give expre sion to this sentiment. 
The heart throbs of the people of this district met a full and 
grateful response in the pul ations of his noble heart.· 

" His career in Congress was one of grea.t usefulness and 
marked distinction. An able, accomplished, and thoroughly 
equipped debater, he was Ustened to with great attention and 
had much influence in the House of Representatives. He was 
chairman of the Committee on the Territories of the House and 
was for many years largely responsible for the legislation gov· 
erning our Territories. This entuiled great work and responsi
bility on hlm, which he efficiently and faithfully discharged. 
He was the author of the resolution which admitted Arizona 
and New Mexico ·to statehood, and thus to him belongs the 
honor of placing the last two stars In Old Glory, thus com
pleting statehood of continental United States. Under his wise 
and constructive state manshlp the measure was enacted giving 
to Ala.sk;i, that land of wonderful wealth and enchanting 
beauty, its first legislative assembly, forming the greate~t epoch 
so far in its history. 

" The people of the various Territories for which he as chair
ruan ot the Committee on the Territories legislated acquired 
for him an affection and esteem equal to that possessed by the 
people of his district and State. Their sorrow at his untimely 
death was deep and profound. They bad learned to appreciate 
llis fairness. his statesmanship, his ability, and his deep in
terest in their welfare and progress. His achievements as 
chairman of this committee furnished proof of his ability as a 
constructile statesman. 

"He was made chairman of the great Committee on Foreign 
Aft:airs in January, 1913, which responsible place he held as 
long as the House was Democratic, until the 4th of March, 
1919. He was chairman of this great committee, with all of 
its vast responsibil1ties and burdens, during the great World 
War and for some time after the conclusion of peace. During 
the great World War he occupied a most important place in the 
House of Representatives as chairman of this great committee. 
He introduced in the House and secured the passage of the 
resolution declaring war against the Imperial German Govern
ment, and opened the debate on this resolution with a speech 
of rare ability, clearness, eloquence, and power. This address 
made a profound impression in the entire country and ma1·ked 
him as a. man of unusual ability. . 

"In the House of Representatives, with all ·of its conflicting 
views and interests, the responsibility of guiding our foreign 
affairs du1'ing the G1·eat War was intrusted to him. It was a 
most difficult task, requiring rare ability, masterful manage
ment of men, and great parliamentary skill. He fully meas
ured up to the responsible duties imposed, and greatly added 
to his established reputation as a debatel·, parliamentarian, 
and statesman. During these dark days and by the handling 
of these grave responsibilities he grew from a State to a 
national character, becoming one of the potential and trusted 
men of the Nation. If he had lived and continued in the 
House of Representatives, the highest honors, the most im
portant posts the House had to bestow were within his grasp. 
He had attained an acknowledged position where the highest 
honors inevitably would have crowned him. 

"With this work and these burdens, which were sufficient 
for anyone to bear, he hu<l assumed at the same time other 
grave and important responsibilities. H~ was made chairman 
of the Democratic National Congressional Committee, which 
directed the campaign for the election and . return of Demo
cratic Members in all the congressional districts of the United 
States. He was absorbed in this work, conscientiously and 
industriously meeting all the vast and varied duties apper
taining to this important position. Only those who have been 
counected with national campaigns can fully appreciate the 
immense and important work thus entailed upon him. In this 
he displayed ability as a national leader in politics was most 
successful, and his associates iiisisted upon his continuance in 
th is arduous position. 

" But this was not the limit of his work and responsibility 
when he died. The Democratic State committee of Virginia 
had unanimously elected him as chairman of the Democratic 
Party to conduct the Last gubernatorial election. All the work, 
burdens, and responsibility of this campaign were imposed on 
him. He went into this election with all the mergy, activity, 
zeal, and enthusiasm he possessed. He campaigned the State; 
he organized the Democratic Party; he put spirit, enthusiasm, 
and determination in the Democratic ranks, and by his in
domitable energy, judgment, wise and courageous _management 
of the campaign he achieved the grea~est success ev~r obtained 
by the Democracy of his State. 

"We have the consolation of knowing the last days of bis life 
were cheered by this splendid Democratic victory and were 
crowned with the loving admiration of a grateful State Democ
racy. All of this vast work which he a ·urned he was able to 
successfully administer because he worked systematically, or
derly, and energetically, and gave all of his mind, intellect, and 
time to the work he had assumed. 

"In every line of human endeavor that he entered he ma<le 
marked success. He was a succe . ful business man, and if be 
had devoted his time and talents to the accumulation of money 
he would have been one of our richest men. Few po essed 
better business jud·gmen t. 

"He was a member of the constitutional convention, and 
one of its most influential members. His work in this conven
tion alone would have entitled him to the everlasting gratitude 
of the people of Virginia.. He was a member of the State debt 
commission, which amicably settled the existing debt between 
Virginia and West Virginia. His juclg·ment, his ability, his skill, 
his power of managing men were largely in h·umental in effect
ing the happy re ults of this delicate and intricate matter. 
- " During his long political career no scandal ever soiled his 
fair name, no tain ever followed his footsteps. He posse sed 
to a preeminent degree sterling honesty, that great virtue _ 
around which all other virtues cling, without which they, 
groveling, fall in dust and weeds. This clean and brilliant rec
ord had so impressed the people of Virginia that they would 
have willingly bestowed upon him any honor, any position, how
ever exalted, within their power to bestow. 

"It is well that his remains will re t in the dea1· old county 
of Appomattox. He loved every inch of her soil, her people 
were closer to him than all others. How often in speaking of 
the future and of his old age had he pictured with delightful 
anticipation living among her klldly people and engaging in 
the cultivation of the farm which he cherished to a passion. 
We lay to rest here one of Appomattox'&? most distinguished 
sons, one who brought distinction to this county, one who was u 
potential factor in tlle distribution of blessings to State, Nation, 
and humanity. He comes to remain among the people who loved 
him with a deep affection and who hau for him a confidence a.llu 
admiration never excelled. 

"As we gather here to-day we can not fail to recall some 
of the close associates of Hal Flood, who have departed this 
life and whose society we believe he now enjoy . Foremost 
and first, Senator Daniel, posses ed of a marvelous eloquence, 
able, patriotic, whose gleaming brilliance and genius made 
Virginia famous and illustrious the world over; then, that 
stmdy character, that splendid statesman and leader, Senator 
Martin, the pe1·sonification of wisdom and achievement ; Frank 
Lassiter, the soul of chivalry, courtesy, gallantry; dear Walter 
Watson, cultiYated, judicious, gentle, and attractive as a 
woman, strong and firm as a man ; Edward Saunders, the best 
parliamentarian that ever pre ided ove1· the General As ·embly 
of Virginia, an intelligent giant, cold exterior but a wa1·m, 
kind heart; Robert ·James, the wise and capable Democratic . 
chairman and leader of whom it may well be said : He never 
failed a friend, be never forgot a favor. 

"My friends, standing at the grave of our departed loved 
one, our belief in a Supreme Being, just and merciful, and in the 
immortality of the soul, furnishes us consolation in our grief 
and illumines with hope the dark shadows of our sorrow. 
'If a man die shall he live again?' has been the perplexing 
problem which has agitated alike the keen intellect of the 
philosopher and the untutored mind of the savage. Is death 
the end of our individual and conscious being? Are all of 
these pleasing sensations, these delightful thoughts and ardent 
at'fections, our glowing hopes and our lofty aspirations, our 
conscious capacities for happiness and knowledge which we 
feel expanding-are all of these to cease at death and be 
buried in the grave? If this be h·ue, as Chauncey Giles has 
well said, ' then mun 'is the greatest enigma in the universe. 
Compared with the possibilities of hls nature, he is the fading 
flower, the withering grass, the morning cloud, the tale is 
told! 

"But if death is, as we believe, but the withdrawal of a man's 
spirit, the real ·man, from the material body to enter into an 
endless career of immortality, . then is the mystery of man's 
existence here solved. Life and death form b~t parts of one 
grand drama. Death becomes the real step in life by which 
man ascends in order to attain the fruition of his hopes and 
aspirations. As has been well said, death is the means by which 
one acquires the fulfillment of which thls life is but a prophecy. 
Death, my friends, is ot the body, not the spirit. To the spirit 
death means the seed time, the budding · time is over, and that 
the spirit, with all of its faculties alive and increased, will now 
blossom and bear immortal fruit. Death releases the spirit 
from the restraints of the material body, enabling it to soar to 
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lofty heights for which it has so long pined, and to gratify those 

·pure yearnings so long unsatisfied. 
- "As a writer has well said: 'Death, like the sunset, speaks, 
bnt speaks only feebly of the glories of another day.' Toward 
death we feel like Tennyson, one of England's sweetest poets: 

"Nor blame I death because he bare 
The use of virtue out of earth, 
I know transplanted human worth 

Will bloom to profit otherwhere. 
" To the wise and pure death opens the shining portals of an 

endless day, gorgeous with perpetual glories. 
"l\Iy friends, in conclusion, let us all so conduct our lives that 

when the time comes for us to depart we can calmly and 
serenely face death without terror. Let our lives, like that of 
our beloved friend here, be so replete with good deeds for our 
fellow man, so full of achievements for humanity that our mem
ory will ever be a blessing and an inspiration to those who shall 
follow lil.S. Let us follow faithfully the advice given in those 
beantif-ul lines of Charles Kingsley: 

" Do noble things not dream them, all day long 
.And so make life, death1 and that vast forever 
One grand sweet song.' 

BELLS FOR HOUSE OF HOPE CHURCH, ST. PA.UL, MINN. 

1\Ir. McCUMBER. From the Committee on Finance I report 
back favorably without amendment the bill ( S. 3973) to remit 
the duty on a carillon of bells to be imported for the House of 
Hope Church, St. Paul, Minn. I call the attention of the junior 
Senator from l\linnesota [Mr. KELLOGG] to the report. I merely 
desire to say that we passed a bill in precisely similar terms 
and for the same purpose for the Church of Our Lady of Good 
Voyage at Gloucester, Mass., on the 28th day of last Fehrnary. 

Mr. KELLOGG. Mr. President, I ask unanimous consent for 
tile immediate consideration of the -bill 
. Mr. ROBINSON. Let the bill be read. 

Tl.le bill was read as folows: 
Be it enacted, etc., That the Secretarl of the Tt·easury be, and be is 

bP.rrby. authorized and directed to adml free of duty a certain cuillon 
ot 28 ·bells to be imported for the House of Hope Church, St. Paul, Minn. 

llr. KELLOGG. I ask unanimous consent that the bill may 
be now considered. 

The VICE PRESIDENT. Is there objection to the immedi
ate consideration of the bill? 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the bill. 

~fr. FLETCHER. Mr. President, will the Senator from Min
nesota explain what the purpose of the blll is? 

Mr. KELLOGG. The bill proposes· to permit certain bells, 
which are for a church in St. Paul, Minn., to be imported 
Without the payment of duty. The church ls a modest one, 
without much ·means, and it is anxious to secure the bells. · 
Tbe bells are very fine, but the church can not afford to pay 
tbe duty on them. 

llr. McCUl\ffiElR. Tile bells have been presented to the 
chu~·ch, let me suggest to the Senator from Minnesota. 

l\lr. KELLOGG. I might say that the bells are a pre ent to 
the. church; that it did not buy them, but they were given to it. 
Of course, however, the church will have to arrange for the 
importation of the bells. 

Mr. FLETCHER. Can the Senator from Minnesota state 
what the amount of the duty on the bells would be? 

l\lr. KELLOGG. I do not know whether that information 
was submitted to the committee or not. 

:l\lr. MCCUMBER. I think the amount of the duty would be 
about $7,500, and the bells would be worth about $15,000. I 
rep~at that we passed exactly the same kind of a bill for the 
benefit of another church in Gloucester, Mass., a very sh9rt 
time ago. 

I desire to say, in addition, that the donor of these l>elJs 
attempted to ascertain whether the same kind of bells could 
be manufactured at any place in the United States, and he 
was unable to find a foundry which could make them here. 
They are imported from Belgium and, as has been stated, they 
were given to the church. 

lUr. ROBINSON. l\fr. President, I do not desire to object 
to the consideration of the bill, but I should like to inquire of 
the Senator from North Dakota [l\1r. McCuMBER] why the 
general law can not be modified so as to permit the importa
tion free of duty of articles coming within the class that is 
embraced within this bill, so as to avoid the necessity of fre
quently legislating in individual cases? It does seem to me 
a though some general provision of law ought to be enacted 
which would avoid the necessity for the passage of special bills. 

Mr. McCUMBER. I desire to say to the Senator from 
Arkansas that that could be done; but we had that matter 
under consideration by the Committee on Fin'.lnce, and it was 
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impos ible to fix a proper line of demarkation as to what 
articles should be imported free of duty. By special bills the 
importation of such articles has only been allowed where there 
were no profits and where the article desired to be imported 
was a gift to a church or for cllaritable purpo e " 

Mr. ROBINSON. I believe that in every instance-
Mr. CALDER. l\Ir. President, wlll the Senator from Arkan

sas yield to me? 
Mr. ROBINSON. I will yield in jqst a moment. I believe 

that 1n every instance where a request is made in such a ca e 
the duty has been remitted; and it would seem, if it is the 
policy or the Government not to tax such articles as are de
signed for the uses embraced in this bill, that that policy ougl1t 
to be established in the general law and carried out. 

Mr. CALDER. In .further response to the inquiry of the Sen
ator from .Arkansas~ I would advi e him that when the pre ent 
tariff law was passed the subject referred to by the Senator 
was before the Senate Committee on Finance. On my motion 
we incorporated a ·provision in the bill to permit.'the ilnnorta
tion free of duty of altars, communion sen-ices, and other arti
cles designed for church use, and works of art generally for 
chm·ch purposes where they were donated. Apparently we dld 
not include chimes or bells, but those were the only articles of 
which I know which we did not include, and had attention been 
called to them, perlrnps they also might ha\e been included. 
' Mr. KELLOGG. Those articles were probably· omitted by in
advertence, and it is only where such articles ha1"e beep. do
nated, as they have been in tllis case, that we ask for legisla
tion permitting them to be imported free of duty . . 

Mr. KING. Mr. President, it seems to me that this bill 
ought to go through. I regret that church bells are not on the 
free li t, and I suggest that if the passage of this legislation 
will induce tbe distinguished Senator from Minnesota [~Ir. 
KELLOGG] and others to attend church and listen to the beauti
ful chimes, we ought to be very glad to pass the bill. 

Mr. KELLOGG. I think that is n. worthy object. 
Mr. HARRISOK. Mr. President, I have no desire to em

barrass the passage of this bill, but I desire to say t.bat since 
the passage of the last tariff bill the price of sugar has been 
increased at a very rapid rate, as the Senator has _ read and 
realizes. I desire to ask if he would have_ any objection to hav
ing an amendment incorporated in the bill to take off a part 
of the tariff, which is very high, whi<.'h in the la. t tariff bill we 
imposed upon sugar imported from Cuba? 

Of course, if the Senator is opposed to ·it, I sball not offer 
the amendment at tllis time, but shall biUe my time before the 
Committee of Finance. 

l\lr. KELLOGG. I w111 say to the Senator that I have 
reason to believe that if I con enteU. to have considered on this 
bill the amendment he sugge ts, the bill for the admission of 
these bel15 free of duty would not pass. So I hope the Senator 
will not press his amendment. 

Mr. H_.\RRISON. I ha 11 not press tlle amendment at tltl 
time. · 

Mr. SMOOT. I <le ire to say to the Senator from ~Ii sissippi 
that tbe duty on sugar-on puban sugar-was increased 15 
cents a hundred i)()unds, and in Cuba at that time sugar was 
selling at $1.67, while now sugar is selling in Cuba for over $4 
a hundred vounds. 

lilr. HARRISOX I do not desire during the morning hour 
to get into a controYersy over ugar; uut I have an amendment 
on my desk which I shall offer in due time, and a5k to have 
referred to the Committee on Finance, in the hope that the 
Senator from Utah wlll join me in reducing the tariff on sugar 
in order to meet present-day conditions. 

l\lr. KELLOGG. )Jr. President, I hope that the pending bill 
may now be passed. 

The bill wa reported to the Senate without amendment, or
dered to be engroi::setl for a third reading, read the third time, 
and paR. ed. · 

SA.LE OF CHOOL LA.NDS rn THE DISTRICT. 

l\lr. BALL. From the Committee on the District of Colmnbla 
I report back fa\orably without amendment the bill (H. R 
5020) to provide for the sale by the Cornmis5ioners of the 
District of Columbia of certain land in the District of Co
lumllia acqQired for a ~·chool site, a.ncl for other purposes. I ask 
unanimous consent for the immediate consideration of the bill. 

~Ir. KI.KG. Let the bill be reported. 
Mr. ROBINSON. Mr. Pre&ident, will the Senator explain the 

bill? 
~Ir. BALL. Mr. President. a similar bill passed the Senate 

on l\Iay 16, 19~1, and the House passed an identical House 
bill on May 22, 1922, but for some reason did. not pass the 
Senate bill. The measure merely provides. for the sa.J,e of a 
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small strip of rand which was acquired for school-site purposes 
irr 1869, but which was never used for such purposes. A large 
portion of the Iand was utilized for the construction of streets 
wfiich passed through that section, but there is still a small_ 
strip which it is desired to sell, and there are same real estate 
people who wish to build upon the land. 

Mr. ROBThTSON. Is any use now being made of the land? 
Mr. BALL. None whatever. 
Mr. ROBINSON. What use is expected to be made of the 

land after it shall have- been sold? 
Mr. BALL. It is intended to sell the land to a real estate 

company. which contemplates erectfug buildings on it. 
Mr. FLETCHER. Let me ask the Senato!"" what will bec.ome 

pf the proceeds? 
Mr. BALL. The proceeds will go into the Treasury of the 

United States. 
ID. FERNALD. I should like to inquire of the Senator if 

the land in Question adjoins property on which_ school buildings 
are now located? 

Mr. BALL. No ; there are no school buildings there now. 
The VICE PRESIDEl'.TT. Is there objection to the imme

diate consideration of the bill? 
There- neing no objection, the Senate, as in Committee of the 

Whole, proceeded to consider the bill, which was read,_ as 
follows: 

Be U enacted eto., That the Commission-era ot the District o~ Co
lumbia be, a~d they are hereby, authorized to sell at publlc or private 
sale,. at a price not less than the true value of the abutting· property 
basecT on the assessment, all that part of the subdivision of Granby 
acquired by the commissioners of primary schools of Washington 
Caun:ty by deed from George H. Baer and wif~ dated the 2~th d9;Y !>f 
June, in the year 1869, excepting that part or said land lying within 
the lines of. Twentieth and Jackson Streets, as recorded in book 52, 
pag-e 17 4 of the records of the office of the suneyor. of the District 
of Colunibia. the land herein authorized to be so conveyed being 
assessed among the records C>f the office of the assessor of the Dis~lct 
of Columbia as parcel 156 sub 38 and parcel 156 sub 39, reservmg, 
however so much of said land as ls in the judgment of said commission
ers necessary for alley purposes, tlie portion of land so re erved not to 
be included in said sale-: Provided, That the- entire proceeds oL such. sale 
by the said Commissioners of the District of Columbia shall be covered 
into the Tretrsury of the United States to the credit of the revenues 
ot the Distr1ct of Columbia. 

Mr. McKELLAR. Mr. President, I have an amendment which 
I desire to offer to the bill. I will have it prepared in just a 
moment, if the Senator will give me that opportunity. . 

Mr. HARRISON. l\fr. President, I wish to offer an amend
ment to. the bill, but I do not desire to do so unless the Senator 
will agree to it. r desire to have the proposed amendment read 
and I should like to have it incorporated in the bill, if there is 
no objection, and, if not on this bill, then on s:ome other similar 
bill. If, however, it would embarrass· the passage of the bill, 
I shalI not offer it, but I do not think there will be any opposi
tion to it, and I hope the Senator may accept it. 

The VICE PRESIDENT. The amendment proposed by the 
• Senator from Mississippi will be stated. 

The READING CLERK. At the proper place in the bill it is 
proposed to insert the following: 

That the Public Utilities- Commission of the District of Columbia be1 and it is hereby~ direated to make full and complete investigation_ or 
the rates charged by the owner.s anti operators of taxicabs an<;l auto
mobiles for hire in other cities and irr the District of Columbia, and 
to :reeommend to the Commissioners ot the District of Columbia, for 
action and enforcement, such rates as may be reasonable and which 
may compare with such rates as a.re permitted to be charged by the 
owners and operators of automobiles and taxicabs !or hire in other 
cities of the- United States. That the Commissioners of the District 
of Columbia shall make full report of the investigation and findings 
ot the Public Utilities Commiss10n on or before the convening· of the 
next regular session of the Sixty-eighth Congress. 

Mr. BALL. Mr. President, I have no objection to such a 
measure as that proposed by the Senator from Mississippi 
being adopted by the Senate, but I do not think it ought to 
be made a part of the bill which is now under consideration. 
It would' require some discussion, I imagine. 

l\fr. HARRISON. Very well; r will withdraw the proposed 
amendment if the Senator has any objection to it going on 
this bill. 

lli. l\IcKELLAR. I offer the amendment which r send to 
the ecretary's de k. . 

The VICE PRESIDENT. The amendment will be stated.. 
The REA.DING CLERK. Add at the proper place in the bill 

the following: 
The Public Utilities Commission of the- District o.f Columbia shall 

not hereafter have or exercise· power to fi~ rates of fare fol' the 
street railway companies in the District ot Columbia at rates in 
excess of the rates ot fare fixed in existing charters or contracts 
heretofore entered into between said companies and the Congress, 
'lnd -from and aften the [las age and approval of this act the said 
11treet railway companies shall rec.eive 5 cents per passenger ru:; a. 
ca h fare but they shall i-ssue and sell six tickets for 25 cents, as 
pro,·idL'<t in exi ting charters. . 

:Mr. l\lcKELL.A..R. Upon that amendnlent I ask for the yeas 
an<l nays. 

i 
Mr. UNDERWOOD. Mr. President, the Senator offered. a 

similar amendment here some days ag_o, but it was not dis· 
cussed. I do not think a proposition of such importance 
should be voted on without some information being given. 

1\lr. McKELLAR. I will be glad to give- the Senator any 
information I have. 

Mr. UNDERWOOD~ It the Senator will allow me, I should 
like briefly to state my viewpoint and then I should like to 
h.eax ft'OIIl the Senator, because I have an open mind on the 
question and if the Senatoi: convinces me he is right I will 
be glad to vote with him; but if not, 11 will vote against his 
amendment. 1 think it is a matter of importance and if there 
iB information available I should like to have it. 

Of course,. Mn. President, I realize that most of the street 
railways companies· in the United States before the Great War 
made contracts for- a 5-cent fare and carried passengers for 
a 5-cent fure. In most of the citieS" of· thEr Union during the 
war or immediately thereafter . the cost ·of such transportation 
was increa800 by the public-service commissions of the various 
States above the 5-cent rate. As a role it was impossible 
for the street railway companies to increase the fa.res them· 
selves, but they applied either to the local legislatures, the 
boards of aldermen, or to :{>Ublic-n.tllities commissions in 
which the power was vested and obtained the right to charge 
increased fares. Why? On the ground that the cost of car
riage bad so greatly increased that the street-railroad compa
nies of America could no longer function unless the cost ot 
service "'3.S increased. 

Of course, we all know that wages have increased through-
011t the United States. We all know that the cost of supplies 
has increased in the lJJnited States. We all know that in eve1·y 
walk of life and in every industrial development . there fias 
been an increase of cost. We know it ourselves in our grocery 
bills, in our rent bills, in every cost of living. I know that 
when Mr. Cleveland was President of the United States and I 
came here as a young Congr.essman I was receiving $5,000 a 
year to live on. Now the Congressman or the Senator is paid 
$7,500; but the purchasing power of the $5,000 I reeeived at 
that time was vastly in excess of what I am receiving as a 
Senator to-day, although there is an increase of $2,500 in the 
amount of my comJ;>ensation; but the purchasing power of 
the dollar has very greatly- decreased. It decreased before the 
war and it has vastl;y; decreased since the- war. 

This is the question I am addressing to the Senator from 
Tennessee, and I am addre~sing it in good faith, because I really 
want the information. I really want a reply. With that in 
view, and knowing the fact that the costs of steam railroad 
companies, of· which we have the statistics, have Iargely in· 
creased, and that alI other transportation costs have in
creased-I mean the costs- to the carrier-if I could cast my 
vote and bring_ back to 5 cents the cost of transportation . to 
those who ride on the street cars in the District of Columbia 
without destroying these ·companies, it they could continue to 
serve the public for that sum and make a fair return, to . w~fch 
they are entitied, as they did before the war, I should be very 
glad to do so; but if the increased cost of carriage has put on 
these compa:Ilies so great a cost for transportation that they 
can not do business if we reduce the fare. to 5 cents-and that 
is the question that ~s decided when the increase was 
allowed-then I should not feel justified· in doing it. 

I am not a member of the Committee on the District of 
Coulmbia--

Mr. McKELLAR. Nor am I. 
lli. UNDERWOOD. And I have not studied the question. I 

Jiave not had an opportunity to do so. r have no information in 
reference to the street-car system here ; and I think that if 
the Senator desires his colleagues who are not informed to vote 
on his amendment now it will be most serviceable if he will 
give us the facts. 

~fr. McKELLAR. I shall be very glad to. give the Senator and· 
the Senate whatever facts I have in my possession. 

Mr. UNDERWOOD. I yield the floor to- the Senator. I 
merely wanted to ask a question. 

Mr. McKELLA.R. If any question arises in the Senator's 
mind, I hope he will rise and ask it in my time. 

The Iast reports of the street car companies show that there 
are two street car companies here--the Capital Traction Co. and 
the Washington Railway & Electric Co. The Senator will 
recall that when these fares were raised during the war the 
Cai;>ital Traction. Co. did not ask for the increase. The Capital 
Trac.tion Co. was satisfied to continue under its contract, so the 
paper stated, and so it was generally understood. Statements 
were made here in the Senate to. that effect~ By the- way, L 
will say that the last report shows that the Capital Traction 
Co. made something like 13 per cent, in addition to improve-
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ments that it made on its lines, which were admittedly very 
great. So I think the Senator will assume from that fact -that 
.the Capital Traction C-0. is making more than a fair return 
under the present rate of fare. 

l\fr. McKINLEY. Mr. Presf<lent, will the Senator yield for a 
question? 

Mr. McKELLAR. Just a minute: let me finish, and then I 
will yield to any Senator who wants to ask a question. 

The Washington .Railway & Electric Co. ls in a very diJ!erent 
situation. It has a number of lines outside· of the city. It 
claims that those lines outside of the city are not paying. It 
claims that it must have this rate of fare on its lines so as to 
make its system payj that if it did not have to carry these lines 
outside of the District which are not paying, which are a 
burden upon it, it could get along on the 5-cent fare, as I 
understand, but that if it is to continue to operate the lines 
outside of the District it must have an additional fare. 

In reference to that company, Senators know that it has been 
a stock-jobbing company. It is a company that has been ex
ploited a number of times. It has been reorganized, and other 
lines bought, and stock issued, and my understanding is Jhat 
the greater part, practically all of the $6,500,000 of · common 
stock of that company, is watered stock; that the stockholders 
did not actually pay for it In my judgment, manifestly the 
Congress ought not to undertake two things that the Public 
Utilities Commission now is undertaking to do. One of them 
is to raise the fares in the District so high that it will make 
the property of these companies in these outside lines pay. 
The other is that we ought not to undertake to make these lines 
return an income on watered stock. 

1\f r, McKINLEY. i\Ir. President, will the Senator yield now? 
Mr. McKELLAR. I yield to the Senator from Illinois. 
Mr. McKINLEY. Is it not true that 10 years ago the wages 

of the men employed on the local street railways were 18 
cents an hour, and to-day they are 56 cents rui hour? 

Mr. McKELLAR. Yes; and it is also true that these com
panies carry about that proportion of increase in passei:;tgers 
over the number that they carried 10 years ago. 

Mr. l\fcKINLEY. Is it not also true that the cost of coal 
to-day is double what it was 10 yeru·s ago? 

Mr. McKELLAR. Yes; and it i~ also true that the number 
of passengers carried has more than doubled. 'Washington 
has grown, as we all know, and the number of passengers has 
enormously increased, and it has increased more than the cost 
of materials and labor. 

I want to yieid now to the chairman of the District Com
mittee. 

Mr. BALL. Mr. President, I should like to ask tlle junior 
Senator from Tennessee where he ·got his data that the 
Capital Traction Co. earned 13 per cent during the last 
year. I have here the report of that company, and I do not 
find those figures. 

Mr. McKELLAR. I got them from a statement published in 
the Washington Post, I think, some . time in January, The 
company made a report that was published, and, as I recall the 
figures-I put them in the REcoao at the time-they were 13 
per cent. They were either 13 per eent plus or 13 per cent 
minus. They were about 13 per cent. 

Mr. BALL. My recol1ectlon is-I can not find the figures 
just at this moment--

Mr. MCKELLAR. I had them before me, and put them in 
at t he time. I talked about them at the time. 

Mr·. BALL. My recollection is tha.t the Capital Traction 
Co. earned between 7 and 8 per cent, and that the Washington 
-Railway & Electric Co. earned between 3 and 4 per cent; but 
on the basis of a 5-cent fare, Mr. President, the returns of 
last year would not pay the operating expenses of tlle Washing
ton ..Railway & Electric Co. 

Mr. PIT'XMAN. - Mr. President--
Mr. BALL. I should like to finlsll this statement. It makes 

no <Hfference as to whether it is watered stock or what it is; 
if t he income at 5 cents would not pay the operating expenses, 
it i paying nothing on the investment anyhow. 

l\fr. McKELLAR. Mr. President, will the Senator just allow 
me to say this, and then I will yield, because I want this matter 
fully discussed? 

Mr. PITTMAN. I simply wanted to ask a question. 
Mr. 1\IcKELLAR. I just want to ay to tile Senator from 

Delaware that I do not conceive it to be the duty of Congress 
to raise fares high enough to give any concern, regardless of 
management, a reasonable income on the amount invested. Let 
us look at it a minute. 

Here in New York the eompanies have operated all during 
the war and up to this time -on a 5-cent fare, and I understand 
tha t t hey are in the ha.nus of a receiver. I understand that 

the companies in Pittsburgh, where they raised the fares to 10 
cents, are in the hands of a receiver. In the city of l\Iempllis, 
where I come from, they raised the fare to 7 cents, and they are 
in the hands of a receiver. Why? Because they can not make 
money on watered stock; and that is the position of the Wash
ington Railway & Electric Co. Is it right and fair for Congress 
to undertake to make a company earn money to which it is not 
entitled? 

I now yield to the Senator from Delaware. 
1\fr. BALL. Mr. President, the valuation of the property of 

each of the street-railway companies in Washington has been 
fixed by- an expert commission. It is not a question of the 
stock issued by those companie~watered stock, as the Senator 
terms it-but an expert commission have fixed th~ valuation of 
the property of each of the companies, and it is that valuation 
that the commission consider in fixing the rates. 

l\Ir. McKELLAR. Oh, yes, Mr. President; we know exactly 
how that ls. Everybody 1.'llows that valuation is a matter of _ 
opinion. For instance, the steam railroads of the country have 
stock issues-and we all know that many of them are watered-
of something like $16,000,000,000, as I recall, and yet a valuation 
of something like nineteen or twenty billion dollars · has been 
put upon their property. . 

l\Ir. BAµL. Mr. President, I should like to ask the Senator 
from Tennessee one question. 

l\Ir. l\IcKELLAR I shall be delighted to answer it if I know 
how. 

Mr. BALL. While Congress has a legal right to fix a rate, 
does the Senator consider that Congress has a moral right, 
merely because it bas the power, to confiscate the property of 
individual stockholders because they invest their money in a 
street-car line and operate it in the city of Washington? 

l\Ir. McKELLA.R. Oh, no, Mr. President; I do not contend 
any such thing. The fact is that the stockholders whom the 
Senator from Delaware talks about are principally the holders 
of watered stock, and I say that it is not the duty of Congress 
to legislate so as to give these gentlemen returns on money that 
they have never invested. That is my contention ; and I want 
to say another thing right here and now: These companies have 
a contract with the Congress. They entered into it voluntarily. 
They are claiming every right that they have under that con
tract. They have not yielded one jot or one tittle they secured 
from the Government under that contract, and yet they are 
asking tile Government to let them violate those provisions of 
the contract which are favorable to the Government arid favor
able to the people of this District. 

Mr. CURTIS.· Mr. President--
The VICE PRESIDENT. ·Does the Senator from Tennessee 

yield to the Senator from Kansas? 
l\Ir. l\1cKELL.A.R. - I yield. 
Mr. CURTIS. I rise to a question of order. Has unanimous 

co~sent been given for the consideration of this bill? 
Mr. McKELLAR. Yes; unanimous consent has been given. 
The VICE PRESIDENT. Unanimous consent was granted 
Mr. CURTIS. Under the rule, is not debate limited to five 

minutes? 
The VICE PRESIDENT. The Chair does not understand 

that it is when unanimous consent is given. · 
Mr. DIAL. Mr. President--
Mr. l\IcKELLAR. I yield to the Senator from South Caro-

lina. . 
Mr. DIAL. I would like to ask the Senator whether the 

question of granting a zone fare by either company has been 
considered? 

Mr. McKELLA..R. I do not know. 
Mr. DIAL. What would be the Senator's opinion about that? 
l\Ir. McKELL..d.R. I think the first thing we should do would 

be to require the companies to live up to their contract, because 
the Public Utilities Commission has no legal or moral right to 
permit them to violate the contract. The contract was honor· 
ably made. The c~nsideration has passed. 

Congres has giv·en to these companies the consideration they 
were asked to give for the 5-cent fares, 6 tickets for 25 cent:. 
That having taken place, before they should ask a.n)Tthing fur
ther from us, they should live up to the contracts they volun
tarily made. They made the contracts. They felt that they 
could carry passengers at 5 cents ; and they can. One of the 
companies has never asked that the fares be increased. It i. 
only for the other company, which has watered stock, and has 
these outside ventures, outside of tl1e District. 
. Mr. DIAL. I presume, then, if Congress had known the ccrn

pa.ny were not going to lire up to the contract, it would not have 
granted the · charter, and we would have had only one company 
whicl1 would have lived up to the contract. 

l\Ir. McKELLAR. Certainly. 

• 
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Mr. l\fcOUMBER and Mr. SMOOT addressed· the Chair. 
The VICE PRESIDENT. Does the Senator from Tennessee 

yield ; and if so, to whom? 
· Mr. McKELLAR. I believe the Senator from North Dakota 
rose first, and I will yield to him first. 

Ur. McCUMBER. The Senator from Tennessee has made a 
Tery interesting statement, namely, that the fare in Pittsburgh 
is 10 cents--

Mr. McKELLAR. I was so informed. I stated it was on in
formation that I made the statement 

Mr. McCUMBER. I am assuming that the information is 
-correct, and that the fare in the SeQ.ator's QWn city is 7 cents-

Mr. McKELL.AR. And both companies, I understand, are in 
the bands of. receivers. 

Mr. McCUMBER. The Senator says the reason why they are 
in the hands of receivers is on account of watered stock. I can 
not imagine how a company can go into the hands of a receiver, 
whether it pays a cent on any stock or not, so long as its in
come exceeds its expenses, and it is able to meet its debts as 
they become due. It does seem to me that if they a.re in the 
hands of receivers, it must be because 10 cents and 7 cents, re
spectively, do not pay their running expenses. 

Mr. McKELLAR. I can not speak for the Pittsburgh com
pany, but I can speak for the Memphis company. 

Mr. REED of Pennsylvania. l\fr. President--
Mr. l\foKELLAR. I will yield to the Senator in a mim1te. 

Every two or three years in Memphis there is a reorganization 
of the street-car company, and they issue additional bonds, as 
well as additional stock, with the result that they can not pay 
the interest on the bonds, and therefore they have had to go 
into the hands of a receiver. 

l\lr. SMOOT. No company would issue bonds to pay a divi-
dend ; in fact, it would not be allowed. · 

Mr. McKELLER. I do not .know what they issue bonds for. 
:Afr. SMOOT. They issue them to pay their debts. 
JUr. McKELLAR. I have my doubts about whether they are 

always issued for proper purposes. · 
llr. SMOOT. Does the Senator deny the fact that the actual 

cost to the -street railways in this District for carrying each 
pas enger is 6.2 cents? 

l\Ir. McXELL.AR. Of course, I do. Of course, that is not 
the case. It could not be. Both these companies would be in 
the hands of receivers if it were true, because that is all they 
are getting. 

l\Ir. SMOOT. No ; it ls not all they are getting. 
Mr. McKELLAR. Practically all, because passengers use 

the tokens in almost every instance. There are very few cash 
fares paid. Just look at the street cars any time you wish~ 
['he Senator from Utah may not travel on the street cars, but I 
do. 

Mr. SMOOT. So does the Senator from Utah. 
:Mr. McKELLA.R. In 99 cases out of 100 tokens ai·e used 

Instead of cash fares, because that means a fare of 6! 'cents 
required of each passenger for every ride. 

Mr. SMOOT. I said ~.2 cents. 
Mr. McKELLAR. I yield now to the Senator from Pennsyl

vania, who has been waiting for me to yield for some time. 
Mr. BALL. l\fr. President, we are taking so much time on 

the amendment that I ask tbat the bill go back to the calendar. 
Mr. FERNALD. I hope the Senato.r will not withdraw the 

bill. It is a very interesting matter. I shall have something 
to say about it later. 

l\fr. 1\IcKELLA.R. I make a point -0f order that the Senator 
has no power to withdraw a bill after it is before the Senate by 
unanimous consent. I have the floor, and I object to that 
COUI'se. 

Mr. REED of Pennsylvania. Mr. President, will the Senator 
now yield to me? 
· Ji1r. McKELLAR. I yield to the Senator from Pennsylvania. 

Mr. REED of P-ennsylvania. Merely to correct misinforma
tion whicl1 I think has been given to the Senator, permit me 
to state that the fare in Pittsburgh is not 10 cents, anii never 
has been. 

l\Ir. McKELLAR. Will the Senator state what it is? I have 
been misinformed, possibly. 

Mr. REED of Pennsylvania. It was 5 cents. The oompany 
went into the hands of a receiver. It had never paid any divi
dends while the fare was 5 cents. The receivers secured per
mission to rai e the fare to three tickets for a quarter. The 
receivers have now applied to be dismissed. because the com
pany is again solvent. The receivers have aceumulated a fund. 

Mr. UcKELLA.R. The fare is 8! cents? 
.Mr. REED of Pennsylvania. Eight and one-third cents. 
l\Ir. McKELLA.R. I am much obliged to th~ Senator. As I 

.said in the beginning, I was informed that the fare in Pitts-

burgh was 10 cents. · Permit me to nsk the Senator a ·question 
on that subject, just in order to get the information straight. 
Three tickets are sold for a quarter; and if it is paid in cash, 
the fare is 10 cents. 

Mr. REED of Pennsylvania. That is correct. 
l\Ir. McKELLAR. Then my informant was correct. If there 

are other Senators who want to ask me any other questions 
on this subject, I will be glad to answer them. 

Mr. FERNALD. l\lr. President--
The VICE PRESIDENT. Does the Senator from Tenn see 

yield to the Senator from Maine? 
Mr. :McKELLA.R. I yield to the Senator. 
Mr. FER_"!lqALD. I wanted to ask the Senator a question. 

In speaking of watered stock, if a company were not able to 
pay its running expenses would it make any difference whether 
its capitalization was $10,000,000 or $10,000,000,000? 

l\Ir. l\fcKELLAR. That raises a question which some one 
else raised a few moments ago. It depends on circumstances. 
As a rule when a company is reorganized, without additional 
money being put in, they do two things; they issue so many 
bonds and they issue so much stock to go along with the bonds, 
and they do not get the full value of the bonds; they have to 
sell them at a discount; but they have to pay interest on them 
at par, and it is very, very difficult for some of the companies 
which have been thus manipulated tlme after time to earn 
enough money to pay the interest on their outstanding bonds, 
and that is why they get into trouble. That is why they get 
into such trouble as the Washington Railway & Electric Co. 
is in and has been in for some time, and as the Memphis street 
railway bas been in. They have been issuing bonds and stock 
together, and the purchasers of the bonds get stock. It is just 
another way of earning dividends, or attempting to earn divi
dends, on · watered stock and fixing the salaries of officers, as 
bas been snggested by a Senator. · 

Mr. COUZENS. The Senator referred tQ contracts the 
street railway companies have. When do the contracts expire 1 

Mr. McKELLAR. I thought I had them here, but I will have 
to get them and put in the REconn a statement as to the time 
they expire. Contracts have been entered into with the vari
ous companies which compose the Washington Railway & Elec
tric Co., and also the Capital Traction Co., under which large 
grants of important rights, of ·the ·right to occupy the streets of 
Washington, of the right to use other public property of Wash~ 
ington, have been granted, and the consideration for those rights 
was the agreement of the companies to charge a 5-cent fare and 
give six tickets for 25 cents. The city of Washington is living 
up to its agreement, and the company is holding the city of 
Washington to every right, and using every right that was con
ferred in that contract, and simply wants to avoid its duty by 
going before a utilities commission and have given to them thGI 
specific right to di regard the consideration. 

Mr. SMITH. Does the Sena.tor recall whether or not the city 
of Washington demanded any money consideration for the 
franchise for the use of its streets? 

Mr. l\IcKELLAR. It demanded none at all. 
.Mr. SMITH. It was a gift? 
Mr. McKELLAR. It was a consideration for granting 5-cent 

fru·es. By the way, I want to say to the Senator that the 
public utilities commission act, which was _passed, I believe, in 
1911 or 1912, was not passed for the purpose of allowing tllese 
companies to raise their fares. The exprnss purpose of that act, 
as stated here on this floor and in the other House, was to make 
the companies lower the fares and to grant universal transfers. 
It was held out that the utilities commission would bring about 
a system of unive1·sal transfers in the city, and that was one of 
the reasons mged for the passage of the act. It w.as never con
tended at all that this utilities commission would have the right 
to disregard the contract which had been made as to 5-cent 
fares. 

Mr. SMITH. What I wanted to get clear was that the fran
chise granted this street .car company -provided that in vtew 
of certain concessions on the part of. the city, they were to do 
certain things under that contract, and B.Illongst them grant a 
5-cent fare. 

Mr. McKELLA.R. That is right 
l\Ir. SMITH. They were given the almost priceless privilege 

of utilizing and monoI>Qlizing certain thoroughfares in this city 
fQr the carrying of passengers, which means cutting out com
petition in that territory. 

Mr. McKELLAR. Will the Senator stop there long enough 
for me to say that I understand the Public Utilities Commission 
will not · permit a bus l1ne to operate · on any streets so as to 
bring it in competition with these ·street car companies? It 
has gone that far . 
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Mr. SMITH. I was coming to- that very point, and I would 

like to have the Sen11tor enlarge on that, because those of us 
who are members of the Committee on Interstate Commerce 
bave this problem presented to us, that under the rules laid 
down by the Interstate Commerce Com.mission the rates, fares1 
and charges should be uniform within a given territory. We 
have found that certain railroads running through territory 
where their cars, both passenger and freight. were carrying 
about the capacity of the road, were making under a given fare 
a splendid return, while other roads in the same territory were 
not carrying capacity, and under the fare were making hardly 
more than current expenses. 

In this instance we find within a given territory no compet
ing line. The population has increased by leaps and bounds. 
The cars are filled almost to capacity, without any cost to the 
company for the use of the right of way. Shutting out compe
tition even by bus lines, with the increase of business due to 
the fact that their cars run through the populous sections of 
our city, has there been an increase of expense in the way of 
overhead charges to justify an increase in the charge for serv
ice of something like 50 per cent, from 5 cents to 7i or to 8 
cents? 

l\fr. McKELLAR. Mr. Presid.ent, the in.crease in the number 
of passengers has been as great as the increase in wages and 
the cost of material, and~ as I understand, the Capital Trac
tion Co. is perfectly willing to go back to its contract fares
at all events, it has never complained about the franchise fare. 

It has never asked to have the fa.res raised, and my under
standing is that the Washington Railway & Electric Co. say 
they could get along on a 5-cent fare 1f it were not for the 
sub idiary lines outside of the District. Surely we should not 
legislate compensation into the pockets of the company simply 
because they own lines outside of the District. 

Mr. SMITH. This is a matter which comes under our juris
diction, and, of course, we ought to be thoroughly informed of 
the facts. We do not want to do any injury to a public utility 
such as a: street railway company. Has there been a thorough 
investigation by a competent committee of experts, taking the 
books and the returns and the actual expenditures of the con
cern, and the income by days, by months, and by years; to ar
rive at a balance of debits and credits? 

Mr. McKELLAR. Mr. President, there has not been such an 
examination, but surely, while such an investigation was pend
ing, the Senator would not want- to allow these companies to 
violate their contracts while they were exercising all the rights 
under the contracts? 

Mr. SMITH. No; I do not think they ought to be allowed 
to do that, but I think we ought to have full information as 
to whether the present rate of fares is justifiable. If they are 
actually compelled to speud an amount of money that would 
absorb the present fares on the cars, the :s;mblic then would 
have no right to object e-ren to a modification of the contract, 
if they still desired street car servke, becau£) they could not 
expect a company to serve them at a loss. 

Now, the question for us to decide is whether the increased 
volume of business on these roads has not discounted any in
crease that they might ask, and that they could carry the in
creased volume of passengers to-day at a lower rate, because 
it does not cost them any more to carry a full car than it does 
an empty car, or appreciably no more. They use the very same 
equipment and have the same manual service for a full ear, 
which costs no more than an empty ear going over a given mile
age of track. These are matters of vital importance. It is 
my opinion that the increased volume of traffic within the city 
limits or within the limlts o.f the District of Columbia has been 
sufficient to justify a 5-cent fare under the contract. 

I.fr. McNARY and Mr. · :nDRNALD addressed the Chair. 
The VICE PRESIDENT. Does the Senator from Tennessee 

yield ; and if so, to whom? 
Mr. McKET.T.AR. I think the Senator from Oregon tried to 

attract my attention before. So I yield first to him. 
Mr. McNARY. It is quite obvious that we can not regulate

street-car fares during the morning hour. There are a number 
of important measures on the calendar which ought to receive 
. our attention--

Mr. McKELLAR. I thought the Senator was going to dls· 
cuss the matter now before us. I do not yield to the Senator 
to make a motion. I decline to yield to permit him to make 
a motion. 

l\Ir. FERNALD. I can not agree with my friend from 
Oregon. 

Mr. McNARY. Mr. President, a parliamentary inquiry. 
The VICE PRESIDENT. The Senator will state th-e inquiry. 
Mr. McNARY. I would like to know from the Chair if it is 

ln order to make a moUon to lay the amendment of the Senator 
from Tennessee on the table? 

Mr. McKELLAR. Not while I have the floor, and I decline 
to yield to the Senator for that purpose. 

The VICE PRESIDENT. The · Senator from Tennessee has 
the floor and declines to yield for that purpose. 

l\fr. McKELLAR. I yielded for a question only. I now 
yield to the Senator from Maine [Mr. FERNALD] for a question. 

Mr. FERNALD. I want to say that I am very greatly inter
ested in what the Senator from Tennessee has had to say, and I 
can not agree with my friend from Oregon. I believe we may 
be able to settle this question. 

1\Ir. McKELLAR. I hope so. 
Mr. FERNALD. In reply to the statement I made a few mo

ments ago, the Senator from Tennessee stated' that it was -0n 
account of the large issue of bonds and stocks, as I understood. 

Mr. Mch..JTILLAR. I can not say that that is true in every 
case, but it is very often the case. 

Mr. FERNALD. Yes; in many cases. 
Mr. McKELLAR. Yes; I have known corporations to issue 

so many bonds that they could not pay interest on them. 
Mr. FERNALD. I wanted to state · to the Senator, because 

I know he desires to be exceedingly fair in the matter--
1\Ir. McKELLAR. Of course I do. 
Mr. FERNALD. I am sure he does. The interest on the 

bonds and the dividends on the stock and the taxes do not enter 
into the operating expenses of a railroad. 

Mr. McKELLAR. They are so charged in ordinary book
keeping. 

l\1r. FERNALD. No; not as a part of the operating expenses. 
I am not a lawyer and would not undertake to discuss the legal 
questions involved, but I recaU very well a declsi-On by the Inter
state Commerce Commission that the operating expenses of a. 
railroad should not include interest on bonds, and so forth. 

l\fr. l\foKELLAR. · I do not think many corporations are put 
into the hands of receivers where they are paying interest on 
their bonded indebtedness and their taxes. 

Mr. FERNALD. If the Senator will allow me to finish-
Mr. McKELLAR. Certainly. 
Mr. FERNALD. My original statement was that in tbe op

erating expenses it would not make any difference whether the 
capitalization was $10,000,000 or $10,000,000,000, if they were 
not able to pay operating expenses. That has nothing to do 
with it whatever. 

Mr. BROOKHART. Mr. President--
Mr. McKELLAR. I am much obliged to the Senator from 

Maine for his contribution. I yield to the Senator from Iowa. 
Mr. BROOKHART. I understood the Senator from Maine 

to state that there may be watered bonds as well as watered 
stock. I know of a railroad eompany that has watered stock 
and watered bonds and watered operating expenseg, all of them 
watered, and the president called me a Bolshevik because I 
found it out. 

Mr. McKELLAR. I am discussing this particular question. 
I think frequently corporations pay their officenJ too great 
salaries and of course they are charged to operating expenses. 

l\1r. HARRISON. Mr. President, will the Senator yield 'l 
Mr. McKELLAR. Certainly. 
Mr. HARRISON. I did not understand the Senator from 

Iowa. Did he say the President had called him a Bolshevik? 
Mr. BROOKHART. The president of the railroad company 

to which I referred. 
l\fr. HARRISON. Oh, I got the railroad president confused 

with the President of the United States. 
Mr. McKELLAR. Oh, no-; I understood the Senator from 

Iowa to mean the· president of the railroad company to whfch 
he referred. 

Mr. CALDER. Mr. President--
1\fr. McKELLAR. I yield to. the Senator from New York. 
Mr. CALDER. May I inquire of the Senator· from Tennessee 

whether he has ever introduced a bill for the purpose of bring
ing about the purpose desired by hi6 amendment? 

!tlr. l\IcKELLAR. No; but I have introduced a number of 
amendments to eJrect that purpose. 

Mr. CALDER. I thought the matter might have been in
vestigated by a committee of the Senate . 

Mr. McKELLAR. I understand the Committee on the Dis
trict of Co.lumbia, before which any bill would go, is practically 
unanimously opposed, or very largefy opposed, to my proposi
tion. So it would be a useleSE or vain thing to. introduce a 
bill when I would know in advance I would either get an 
adverse report or none at all 

Mr. CALDER. .As I understand it, the subject has never 
been before the District Committee or any other committee of 
the Senate. 

Mr. McKELLAR. It ought to have been. I am surprised 
that a subject so: important as the question of an 8.-cent cash 
fare has not been before the District Committee. I asked the 
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chairman of the District Committee if his committee had ever 
discus ed it, and he said no. 

Mr. C.A.LDER. What I haa in mind, I will say to the Sena
tor, was that we are apparently attempting to legislate on a 
question of great Interest to the people of the District and to 
the people of the country-- _ 

Mr. McKELLAR. I think Senators know about it. 
Mr. CALDER. And in which the railroads have some rights, 

and we do that without any first-band intimate knowledge of 
the subject. 

Mr. l\IcKELLAR. Ob, the Senator can not make that state
ment. He surely desires to modify it, I know. The street car 
companies ha-re contracts with the Government for 5-cent fares 
or six tickets for a quarter in the District of Columbia. They 
know it themselves. They have certified to the Congress that 
that wa a reasonable and proper fare. 

Mr. CALDER. And then the Public Service Commission of 
the District of Columbia, after hearings and after in'\"estigat
ing the subject of rates, decided that they should have an 
8-cent fare. 

Mr. McKELLA.R. Yes; we all understand that the Public 
Service Commission has done that. 

1\Ir. CALDER. We have afready voted on the Senator's 
proposition of a 5-cent fare, and, of course, we may have a 
second Yote on it. 
. l\Ir. l\IcKELLAR. The Senator does not object to voting on 

it, I am sure. I hall be yery glad to have a vote on it. 
l\Ir. CALDER. We could vote on it in the proper way in the 

Senate if a bill were introduced for that specific purpose. 
Mr. FRELINGHUYSEN. Mr. President--
Mr. l\IcKELLAR. I yield to the Senator for a question. 
Mr. FRELINGHUYSEN. I do not want to ask a question. 

I want to appeal to the Senator, if he will not allow us to vote 
on this question--

Mr. l\IcKELLAR. Yes; unless some other. Senator wants to 
ask me a question. 

l\lr. FRELINGHUYSEN. But I have not finished. There 
are a number of bllls on the calendar in which some of us are 
interested. 

l\lr. l\lcKELLAR. The Senator is right about that. I am 
perfectly willing to take a vote as soon as we may properly 
do so. 

Mr. FRELINGHUYSEN. We ought to vote. I am appealing 
to the Senator if he will nor give us an opportunity to vote, so 
tbat we may take.up some of the other bills on the calendar in 
which some of us are greatly interested. 

Mr. McKELLAR. Oh, yes; I am willing to do that. I sug
gest to the Senator that if we Jay aside the shipping bill we 
would have ample opportunity to vote on all these measures. 

~fr. PITTMAN. Mr. President--
Mr. MCKELLAR. I will say to the Senator from New Jersey 

that just as soon as I have yielded to the Senator from Ne
v.ada and aw other Senator who may desire to ask me a ques
tion I am ready for a vote. I yield now to the Senator from 
NeYada. 

Mr. PITTMAN. I merely want to get a little information in 
addition to what I already have. I would like to ask the 
chairman of the District Committee, for the information of the 
Senate, if there bas been any consideration by that committee 
looking to a reduction of fares on the street car lines of the 
Di trict? 

Mr. BALL. There has been. 
Mr. PITTMAN. Has the committee made any recommenda

tions either to the street car companies or to Congress relative 
to the matter? 

Mr. BALL. It has introduced, considered, reported to the 
Senate, and the Senate has passed certain bills which the com
mittee believe will materially reduce the fares and &till enable 
the companies to live. 

l\Ir. PITTMAN. What is that general plan, briefly stated? 
Mr. BALL. It would repeal the law at present forbidding the 

merging of the companies. The committee believe that if all 
the trolley lines and bus lines of the District were under one 
management, under one head, they would be enabled to give 
very much better accommodation at a less cost to the citizens 
of Washington. For the accomplishment· of that purpo&e we 
have introduced and the Senate has passed a bill, which has 
now been reported in the House, authorizing such a merger, 
and there is another bill following that mea ure providing that 
if the companies fail to merge within a certain length of time 
they may, in a measure, be compelled to do so. 

Mr. PITTMAN. If the committee has discovered a method 
by which the expenses of the transportation companies may be 
reduced, why would it not be a good idea to add it as an 
amendment to the pending bill in the words of the bill which 

has already passed the Senate and to which the Senator bas 
just referred, and pass them both at once? The Senator bas 
said the bill passed the Senate, but it has not yet pas!i>ed the 
House. We do not know whether it will pass the House. If it 
does pass the House, I assume from statements there that they 
would be able to operate their roads on a 5-cent fare, but there 
is nothing to compel them to operate the lines on 5-cent fare, . 
even though we pass a bill which would reduce their operating 
expenses. 

Mr. l\fcKELT,AR. I think that suggestion is a very wise one, 
because unless there is such a provision in the merger legisla
tion which has already passed the Senate it would not become 
a law at this session of Congress. -

Mr. BALL. I would like to make one statement, and then I 
shall take no more time. The first necessary step for merging 
the street railway companies is the ascertainment of the real 
value of the two companies. That matter now is in the Supreme 
Court, which is to decide whether the expert valuation fixed 
by the commission is a fair and just Yaluatlon of each com
pany. The decision is expected shortly. I do not know ju t 
when we shall get the report on the valuation. With a rea on
able valuation of each company, I think that shortly we would 
have but one company in Washington. · 

The Washington Railway & Electric Co. also own the elec
tric-light plant. While they own eYe1-y share of that stock, they 
are prohibited by a law enacted by Congress from merging 
with that company and forming one company. The bill which 
we have reported and which the Senate has pas ed provides 
for the repeal of the acts which prohibit the formation of one 
company. through the process of merging two or more of the 
companies. I do not know whether we can get a 5-cent fare 
bill enacted that would enable the companies to live, but I am 
sure we can get much les. than an 8-cent fa.re. Of course, in 
order to provide for the proper extension of lines and proper 
service we shall have to allow the railway companies a rea-
sonable charge. . 

Mr. PITTMA.i~. Mr. President, may I ask. the Senator from 
Delaware if it is not a fact that the Washington Electric Light 
Co. is making a good profit on the electric-light plant which it 
owns? . 

Mr. BALL." That i true. 
Mr. PITTMAN. The same stockholclers are making a profit 

on that stock? 
Mr. BALL. But I would like to state further that they are 

not getting the surplus charge. That is to say, they · are only 
permitted by the Public Utilities Commission to receive 7.75 
cents per kilowatt hour, while the people are actually paying 
10 cents per kilowatt hour. But the difference between the two 
is in a fund of which the court at present has control, and 
when a decision is reached in the matter that fund will either 
be refunded to the people or retained by. the company on tho 
basis that 10 cents is a reasonable charge. 

l\Ir. PITTMAN. I was on a special committee of the Sen
ate a number of years ago that investigated the situation. 
The evidence then laid before the committee caused them to 
conclude that there was a considerable paralleling of the lines 
of railways in this city, which was an economic waste. 

l\Ir. BALL. That is the very reason why we want but one 
company. 

Mr. PITT~IAN. I agree that is the situation, but whenever 
we provide by law to eliminate this waste and give a monopoly 
to one company, it should be done under the strictest control 
with regard to fares. That bill has been passed through the 
Senate. It has been reported to the House, I understand. It 
will probably pass the Hou. e, will it not? 

Mr. BALL. I hope so. 
Mr. PITTMAN. If it does pass the House and becomes a 

law, now is the time to say that having benefited their prirnte 
stockholders by eliminating all of this waste, by allowing them 
to consolidate all of their money-making instrumentalitie , we 
are of the opinion that, having been granted those rights, they 
should be able to operate upon the basis of a reasonable rate, 
or a 5-cent fare. Such a provision should be enacted either 
before or simultaneously with that measure. Otherwise no one 
except the stockholders will get any benefit from the passage 
of the act. I insist, under the statement of the chairman of 
this committee, that this amendment should be aclopted. 

Mr. BALL. Mr. President, if the members of the Public 
Utilities Commi sion are not honestly and properly perform
ing their duties, the proper way to proceed i for Congress 
to create a new Public Utilities Commission. There is a bill, 
I think, before the committee now for that purpo e. Compe
tition always increases cost of operation; without competition 
the lowest cost of service is obtained. The Public Utilities 
Commi-:;sion stands between the people and the companie , to 



1923. CONGRESSIONAL RECORD-SENATE. 383l 
see that the rom~nies .are p1·otected and that the people also 
ue protected.. 

Mr. MoKELLAR. The Public Utilities Commission certainly 
stands in a position. to see that the companies are protected, but 
I very much doubt whether the present Publlc Utilities Com
mission of the District of Columbia has the slightest regard 
for the people <>f the District. 

Mr. OOUZEN'S and Mr. CURTIS addressed the Chair. 
Mr. llcKELLAR. I wl11 yicld first to the Senator from 

Michigan e.nd· 1 will yield to the Senator from Kansas in a 
moment. 

Mr. CURTIS. I shall a.sk to be recognized after the Senator 
from Michigan .shall have concluded. 

Mr. COUZENS. I will ask the Senator from Tenn-essee, is it 
not true that we have treard a good deal on the ftoor of the Sen
ate about the sacredness of contracts? 

'Afr. McKELLAR. We have 'lreard a great deal recently about 
the sacredness .of contracts, tn which I very heartily concur, 
for I myself am a believer in the sacredness of contracts, I 
will say to the Senator from Michigan. 

l\ir. COUZENS. But does it not appear that the question of 
the sacredness of contracts is always raised on the side of the 
public utilitiesi · 

Mr. McKELLAR. Yes; 1n these matters I think that is so. 
Mr. COUZENS. I see from last evening's Washington Star 

one of the District Commlssloners wrote a paper which was read 
at the mid-year conference of the American Elech·ic Railway 
Association. The articlt! ln the Star states : 

Human beings, otherwise reasonable, seem w take "a most U11.reason· 
able attitude in regard to puhlk utility companies, iespecially street-<ear 
,::ompanies," Engineer Commissioner Keller, chairman .of the Public 
Utilities Commission ·of the District -0f Columbia, declared in a paper 
Nad at the mid-year conference of the Ameriean Electrlc Railway As
sociation to-day at the New Willard Hotel. Commis&oner Keller 
wrote the conference that h& was ill, but sent the paper to be read to 
the meeting. 

Thi mental attitude, ham as It is to explain, Com.missioner Keller 
saf.d, is exagg.erated by the "demagogue who e stock in trade 1t is to 
attack public utillty rates without reference to their fundamMtal fair· 
ness. 

In other words, I desire to ask the Senator from Tennessee, 
is it not true that the " fairness " is not in the interest of the 
car riders of the District uf Colmnbia, who years ago made a 
contract in which tbey, as citizens, gave to these companies, 
through Congress, an exclusive· monopoly, in consideration of 
which they were to have a '5~cent fare? Now, over a great 
period of yea:rs the records show that these companies under 
that contract ·made millions and milllons of dollars, for ln 1919 
the Public Utilities Commission of the District critlcized one of 
the companies for issuing $5,000,000 worth of stock without any 
physical value back of the stock. Then they proceeded to earn 
under the contract which the District had given them a return 
on that stock. 

It is true, as the Senator from Maine {Mr. FERNALD] has 
said, that it does not make D.lly difference Whether there is 
watered stock or any other kind of stoc~ so long as the 
rate is based npon the physical value of tbe property rather 
than upon the stock · issues; but I desire to point out that 
Congress did not require the compames to break their contract 
at that time and redu"Ce the rate because of those exorbitant 
earnings. I~ they bad attempted such a thing there would 
have been a trrocedure resorted to 11robibiting Congress from 
:interfering with tb.e rights of rontmct. 

Mr. MoKELLAR. In other words, there would have been 
filed a bill in equity to enjoin somebody from interfering with 
the obligation of contracts. Of course, the Senator from 
Michigan is correct. 

Mr. OOUZENS. Ye&; and the coul't would probably have 
intervened and said the company had a right to enjoin any 
interference with the contract. Now, after having made mH
lions of dollar"' of proiits-and I do not object to their having 
done so, so long as they have a good contract--

Mr. MaKELLAR. Surely not. 
. Mr. COUZENS. But now wben the tables are reversed and 

the companies are aSked to lose some money tempol'n.rlly, 
because of unusual conditions--

Mr. McKELLAR. Oh, Mr. President, I think the Senator 
from Mlehlgan is mistaken there. I do not think the compa
nies will lose any money. I believe that the street-car com
panies in the DI strict, if they are properly man.aged, will make 
more money under a 5-cent fare than they will under the 
fares which they are now charging. 

Mr. COUZENS. It has been proven in Boston and other 
places that rates of fare may be so high that they decrease 
street-car traffic, and that the net result has been worse 
than before the fa.res were increased. 

Mr. McKELLAR. Certainly. 

Mr. COUZENS. So that it seems to me that tbe Public 
, Utilities Commission and Congress should put the street rail
way companies ·on their mettle and make them live up to 
their contracts. They might wen do that in vlew of the ~nor
muus earnings made ln previous years. While, as one Sena
tor has suggested, a thorough investigation might be made 
and probably a bill be passed in which not only the rates 
might be regulated but the expenses of operation also might 
be regulated. As I understand, there ls no provision in the 
la.w whereby expenses of operation may ba regulated, either 
as to salaries or purchases of supplies or anything else. So 
it seems to me it is the duty of Congress to adopt the amend
ment which has been proposed by the Senator from Tennessee 
1n order that the street-car companies may be put on their 
mettle. Th-en, after the experienee o! conducting their business 
on the basis of their contracts, we might determine whether 
or not they were entitled to some relief. -They might not even 
be entitled to very much relief if they would use some of the 
enormous J)rofits which they have earned in previous years.· 

I only speak of this because I hope that the Senate will 1n
dorse the amendment which has been proposed by the Sena.tor 
from Tennessee, so that we may get at the real facts in the 
case, for it is quite evident that the Commissioner of the Dis
trict of Columbia who has charge of this matter is not in sym
pathy with any reduction in fat·es, but that he rather criticizes 
as a demagogue anyone who suggests that the Public Utilities 
Commission might be wrong and that the people of the District 
of Columbia might be entitled to a reduction in fares. 

Mr. McKELLAR, Mr. President, I thank the Senator for his 
aplen{}id contribution to this debate, and I think his argument is 
unanswerable. 

Mr. CURTIS. Mr. President, I rise to a questicm of order. 
The VICE PRESIDENT. The Senator will state his polnt of 

order. 
l\Ir. CURTIS. A few moments ago I submitted a parlia

mentary inquiry to the Presiding Officer. I asked if debate was 
in order under the rules of the Senate during the morning how·. 
The Chair stated it was his opinion, inasmuch as unanimous 
consent had been given, that debate was in order. I wish to 
call attention to a ruling of Vice President Marshall found in 
the OoNGRESSIONAL RECORD of 1\Iay 1, 1913, at page 877, from 
whleh I read : 

Mr. SlIOOT. I submit a resolution and ask for its consideration. 
The resolution (S. Res. 'i'O} was read as foUetws: 

• • • • • • • 
The VICE PRESID"ENT. The Senator from Utah asks for the immediate 

consideration of the resolution. Is there objection? 
The Chair hears none. 
Mr. OVER.MAN. Mr. President, r suppose I can rise to discuss the 

resolution. I was about, before ronclu<il.ng my remarks, to read trom 
the report of the Economy O>mmisslon. I will !ust go on with my 
remarks on that matter. 

* • • • • • • 
Mr. LonGll. Mr. President, I think under paragraph 3 of Rule VII 

debate is not in order. The rule provides that-
" Until the morning business shall have been concluded, and so an

nounced from the chair, or until the hour Qf 1 o'clock has arrived, 
no motion to proceed to the considerattl>n of any bill, resolution~ report 
ot a committee, or other subjeet upon the calendar shall be entertained 
by the Presiding Officer, unless by unantmous consent; and if such con
sent is given "-

Which ha.s happened 1n this case--
.. the motion shall not be subject to amendment and shall be decided 
wttoout debate upon the merits or the subject proposed to be taken up." 

I make the point of order that debate ts not 1n order under that rule. 
Mr. OVERMAN. Hae unan1n1ous consent been given tor the considera-

tion of the resolution? .. 
The VICE PRESID11lNT. It has. , 
Mr. OVERMAN. It is th.en before tlte Senate and i.s debatable. ~· 
Mr. Looo111. At thls stage <>f the proceedings '-debate is not in order. 

It is open to the Senator to object, of course. 
Mr. OVERMAN. It It :Is before the Senate by unanimous con11ent, then 

I ha~ a right to debate it. 
Mr. PENROSlll. Not under the rule. . 
Mr. Looo». Not under the rule I have rea.d. 
Yr. OvnMAN. It seems that Senators do not want to hear the truth. 

I will bring it out at another time. I give that notlce. 
The VIC. PRrsmmNT~ The point of order is well taken. The question 

is on agreeing to the resolution submitted by the 'Sena.tor from Utah . 

Mr. UNDERWOOD. Mr. President, may I ask the Senator a 
question? 

Mr. CURTIS. I yield 
Mr. UNDERWOOD. Wa.s that before or e.!ter the first hour 

of the day's session had expired? 
Mr. CURTIS. I was going to refer to that. The Senate met 

thls morning at 11 o'clock. and it 1s now after 12 -0'clock; but I 
raised the question before 12 olclock. The Chair said he was of 
the opinion that debate was in order. I wanted simply to keep 
the record stmlght. I am oot raising the question now, as it ls 
afte1· 12 o'clock. and I think after one hour has elapsed from 
the beginning -Ot the session the question is deb:;ttable. I merely 
wanted the Rwo1m to show -that the declsion had been rendered 
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that debate was not in order before 1 o'clock. I hope in the 
future the Senators will obse1·ve the rule. This morning we will 
hardly conclude the presentation of petitions and memorials 
and other ordinary routine morning business before the morn
ing hour has elapsed, although an adjournment was taken last· 
evening in order that some business might be transacted this 
morning. 

Mr. POMERENE. Mr. President--
Mr. McKELLAR. I yield to the Senator from Ohio. 
Mr. POMERENlD. Mr. President, it seems that the pending 

measme is going to take some considerable time. I have a very 
important committee engagement which I must go to fulfill. I 
have a small private bill here which I think ought to be passed. 
It has been favorably reported by the committee; and if the bill 
is to be passed at all, it must be acted upon very soon. I should 
like to ask unanimous consent to have the bill considered now. 

Mr. McKELLAR. I can not yield for that purpose. 
Mr. POMERENE. I think there will be no debate on the 

bill. 
Mr. McKELLAR. But the pending bill has been taken up by 

unanimous consent, and I do not believe we .could make another 
unanimous-consent order . without interfering with the one 
under which we are now proceeding, and I object to any such 
request for unanimous consent. 

Mr. POMERENE. Very well, if the Senator objects I will 
brinO' the matter up at another time, as I am obliged to leave 
the Chamber now. 

Mr. l\IcKELLAR. I am very sorry .to be compelled to object, 
for I should like to accommodate the Senator. If no other 
Senator has any questions to ask, I shall be \ery glad indeed 
now to ha·rn a vote on the amendment. I ask for the yeas and 
nays, Mr. President. 
· The yeas and nays were ordered. 

l\lr. DIAL. l\lr. President, this is about as important a 
matter as eould occupy the attention of the Senate. We have 
a couple of weeks yet before the end of the session, and I 
think we can pass all needed legislation in that time. 

Mr. President, I must say that I am not thoroughly in sym
pathy with the fixing of fares by Congress. I do not know 
whether we have sufficient facts before us to enable us to do 
that properly or not. I question it; bqt I fully appreciate the 
motive of the Senator from Tennessee [Mr. MCKELLAR] in 
pressing this matter. Personally, I feel very kindly toward all 
investment~ , and I desire to see every honest dollar get a 
legitimate return upon itself. However, there has grown up 
in the country a habit of too much competition; enterprises 
are duplicated uselessly, and we have this condition here. 

When this second street-railway company applied to Con
gress for a charter and received it, it ought to have lived up 
to it. With a city here of some 450,000 population it is very 
probable that a second street railway was unnecessary. It 
involved double expense, double overhead charges, and all 
that kind of thing. I do not believe that Congress ought to 
do a.nything to deprive investors of a fair return upon honest 
investments, properly made. 

It occurs to me that the right thing to do here would be to 
consolidate these companies, and, if they do not do it volun-
tarily, to force them to consolidate. · 

I am not an expert in regard to the cost of operating rail
ways, but I question the statement that there has been so 
great an increase. It is true that the increase was considerable, 
but the construction in later days has been more permanent. 
Formerly, the ties were exposed to the weather. They rotted, 
and· great expense was involved in replacing them. In these 
modern times, however, steel ties are used, and they are re
moved in a great measure from the ravages of the weather, 
and after the track is once constructed not so much repair is 
necessary. . 

If this secon~ company can not carry its country lines with
out charging an unreasonable fare to the people who live in the 
District, perhaps a zone fare system could be established. 
Anyway, those who live nearer the center of the city should not 
be penalized for · the unn~cessary expenditure resulting from 
the building of branch lines which are not self-sustaining. 

Mr. President, a still larger question presents itself to Con
gress. We are to blame for not having petter facilities in 
the District The Senator from Nebraska [l\fr. NORRIS] a few 
years ago took great pains to have a bill passed by the Senate 
to develop the water power up the Potomac River here ; and no 
better work could have been done for the District of Columbia 
and this section of the United States tb.an to have developed 
that water power. Here we have this water running right by 
the District every day, thousands and thousands of ·. dollars 
going to waste, .and we have not the forethought or the judg
ment to develop that power. If we should consolidate ' these 

1·anways and develop that -water power, the cost of transporta
tion could be reduced to a minimum; we would save great 
quantities of coal for future generations; we would have a 
better system; we could have better and cheaper lights 
in the District; we could even heat many of the hou es by 
electricity. 

Not only that, ~fr. President, but if that power were developed 
it would be an example to the- rest of the United States. It 
\Vould be a wonderful incentive to anyone who looked at it 
to go back home and have power developed in his own section. 
If I may be excu ed for a personal allusion, the first large 
dam I ever saw ''as something like 40 feet high, and it made 
a wonderful impression upon me. I thought if those people 
could utmze theiJ.· stream, we ought to utilize ours near home. 
Hence, that was the beginning of many developments in my 
section of the country. 

I do not believe in being penurious with investments, but we 
are all persuaded to believe that the fare charged here now 
is excessive. I am a · stickler for contracts, and I believe this 
company should be required to live up to its contract with the 
people of the District of Columbia . . I have a deep sympathy 
for the people here. They feel hurt because we do not allow 
tbem representation in Congress. While I would not vote to 
allow them representation, that is a greater reason why we 
should look after their interests more carefully. So, Mr. 
President, I hope this amendment will be agreed to. 

AS I say, I am not much in sympathy with this kind of legis
lation, but I believe that · the groundwork has been laid here 
to show that it is just. If these people had not wanted to 
accept the charter, they need not ·have done it. They did it 
with their eyes open. The population has increased since that 
time. The people who organized the company have not come 
here and shown any reason why the contract should be modified. 
On 'the other hand, · they are pleased with it. The public is 
not posted about the bookkeeping of these different companies. 
Figures can be manipulated so as to arrive at almost any con
clusion that is desired; and while this company may not be 
making a g1·eat profit upon one of its branches, yet on another 
it may be piling up enormous profits. 

I for one am not envious of people who make money. I am 
not ' envious of people 'who go out and develop the country. I 
believe they should have a return upon their investment and 
should have a good return, because they assume many obli
gations and take many chances ; but in this matter I believe 
that for the present we ought to adopt this amendment and 
gh·e this experiment a trial, and see if these people will not 
consolidate, and if they can not get along and make a reason
able profit by charging the fare fixed in the contract. · 

Mr. STANLEY. Mr. President, will the Senator yield? 
Mr. DIAL. I yield to the Senator from Kentucky. 
Mr. STANLEY. I should like to inquire of the · Senator 

whether any investigation of this matter has · been made by 
·the committee of the Senate naturally intrusted with the duty 
of investigating it and the power to make some determination 
on the merits of the question? · 

Mr. DIAL. Not to my knowledge. I am not on the District 
of Columbia f'..i0mmittee. I saw something in the paper a year 
or two ago about some :figures or some preliminary investiga
tion about consolidation, or some talk of consolidation. 

l\fr. PITTMAN. Mr. President, may I answer that question? 
Mr. DIAL. Yes; I wish the Senator would. I am not 

posted on it 
Mr. PITTMAN. Mr. President, the Senator from Kentucky 

has· just asked a question. He was not here when the matter 
came up a few minutes ago. The chairman of the committee 
said they had had under consideration all of these questions, 
and that they found as a committee that the expenses of these 
railroad companies could be materially reduced if they were. 
consolidated, and their power plants consolidated, and the 
paralleling lines cut out, but that there was no authority in 
the law to do that He added, however, that they had actually 
passed a bill through the Senate providing for that, and that 
the bill has been favorably reported from the House com
mittee, and that in his opinion it will pass the House. 

If that is accomplished-and I agree with the legislation-
it will, as the committee said it would do, greatly reduce the 
·cost of operating these railroads. That will be a benefit to the 
stockholders. It will be no benefit to the passengers unless 
there is a reduction in the rate. There should be a reduction 
in the rate at least back to the normal fare of 5 cents. There 
ts no assurance that .it will go back to tbe normal fare of 5 
cents unless the commission puts it there. We are not fixing • 
rates in this amendment, but we have a right as a Congress to 
impose a maximum restriction. That maximum restriction is 
6 cents. 
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There will be no harm in adopting this amendment. Why? 

Because if that bill does not pass the House, then the House 
\vill kill this bill, and If that bill does pass the House, giving 
this great benefit to the stockho1ders of that railroad, it is 
their duty at the same time to pass this bill, so as to see that 
the people who pay the fares get some benefit from it. 

There can be no harm, therefore, in passing this bill I 
would not vote for this amendment except for the power of 
consolidation of those railroads, but if those railroads are 
going to be consolidated they should be restricted to a 5-cent 
fare. We have some obligation to the people who ride on these 
cars, as well as to the stockholders, and while we are legislat
ing for the profits of these railroads by cutting down their 
expenses it is our duty, in my opinion, to make some restric
tion as to the fare. 

Suppose we adopt this amendment. The bill providing for 
the consolidation has already passed the House. If the Hou~e 
does not pass it, then let it kill this amendment. If the House 
does pass it, then it is its duty to adopt this amendment. 

Mr. STANLEY. :i\fr, President, I am a member of the Com
mittee on the District of Columbia, and attend the meetings 
whenever my duties in Congress will permit. Very often, as 
my colleagues know, committee meetings am held at the same 
time, and it is impossible to attend more than one. There 
have been more or less exhaustive hearings, as I recall, on 
the question of the economies incident to a compulsory consoli
dation of the two lines. I do not desire to take too much of 
the time of the Senat-0r--

l\f r. DIAL. I am glad to yield to the Senator from Ken
tucky. In fact, I yield the floo,1.·. 

Mr. STANLEY. I do not want the floor. I will be through 
in just a moment. It appears that one of these lines is either 
more favorably situated or more efficiently operated than tbe 
other. I express no opinion on that subject, but one of these 
lines is making a much better return than the other, and for 
that reason Congress is about to pass an act which will compel 
the efficient Jine to take over the inefficient line, and the in
efficient line is bigger than the efficient line. 

The mileage of the inefficient line is twice as great as the 
mileage of the efficient line. The owners of the efficient line 
claim that they are not so well located as the line that is 
making the least money, but that their profits are due entirely 
to the efficiency of their operation. They do not care to be 
consolidated with the other company. They were organizeu 
under a law, in my opinion a very wise law, which prohibited 
the consolidation and gaye us something o~ competition. Of 
course, that idea of competitive business and of restraining 
trusts and combinations, except by means of a governmental 
·commission which shall run theiI· own business anu feetl them 
witl1 a spoon, has passed into a dream of things that were; 
but be that as it may--

Mr. PIT1.'.MA."N'. Will the Senator pardon me one moment? 
Did the Senator ever hear of competition existing between 
two llnes, except competition to get passengers? Was there 
ever any competition in fares? 

Mr. STANLEY. There is competition in service, neces arily. 
Mr. PITTMAN. But tllere never is competition in the mat

ter of fares. 
Mr. STANLEY. As a rule, the fares that prevail on one 

line under similar conditions will prevail on another, just as 
there must be the same fare at the common termini of the same 
railroads, although there may be competition at Intermediate 
points and in a dozen different ways. But be that as it may, 
the law as now written forbids consolidation, under the opinion 
of Congress that tba t was the best way to get good service. 

:Mr. DIAL. Does not the Senator think it would be -advis-
able to change the law? -

Mr. STANLEY. It may be; I am not saying .it is not. As 
to whether you get better service by combining the telephone 
companies and street car companies under one control arbi
trarily or not, I am not expert enough to express a well and 
matured opinion, and for that reason I do not care to express 
any. But right or wrong, one of these companies was organized 
under a law which forbade its consolidation with any other 
company. These lines parallel each other and run within a 
few blocks of each other all over the city, and the company 
most efficiently operated claim that they get the bulk of the 
traffic at the same fare because of the promptness and efficiency 
of the .service. If that be true, you are compelling an efficient 
line to take over an inefficient line after it was incorporated 
and created under a law which assured them that they would 
not be compelled to consolidate, that it would be illegal to do it. 
In addition to that, my impre sion is that there has been no 
definite determination by any committee of the Senate as to 

the cost of this service to either one of these roads, or on the 
question as to whether or not a 5-cent fare will throw them 
both into the hands of a receiver. Pending that, it strikes me. 
that if we should agree to an amendment of this kind we would 
be getting the cart before the horse. 

If Congress has power to fix a 5-cent fare before the con
solidation, it has ample power to fix it after the consolidation. 
If these -companies can be operated at a profit charging a 
5-cent fare, tlley ought to charge that, and if they can not, we 
ought not to fo1'ce them into bankruptcy. We are passing with
out evidence upon a question that is technical, which requires 
the opinion of engineers and the careful, sober, well-considered 
judgment of business men. It is not a question for stump 
speeches or for appeals to the sympathy of the great public. 
I run fu favor of protecting the public as much as anybody, but 
the public never demanded an injustice and never should do so. 

Mr. PITTMAN. Mr. President--
Mr. DIAL. I yield. , 
Mr. PITTMAN. I have the Wghest opinion of the opinion of 

my friend from Kentucky, but I do not see how on earth he can 
conceive that the restriction · to a 5-cent fare can put either 
one of these roads, or a consolldation of the two, into bank
ruptcy when he knows the history of the two roads. They have 
operated for years on a 5-cent fare without going into bank
ruptcy. A 5-cent fare is not an unusually small fare; it is 
an unusually large fare in these days and times. · But you are 
not only going back to normal, but there is an act which has 
passed the Senate and is going to pass the House which wm 
reduce the costs of both of those roads, undoubtedly. 

The Senator says that one of the roads is .inefficiently man
aged. One of the roads has not been making as much of a 
profit_ as the other roa<.l, but that so-called inefficient road has 
been making enormous profits out of its electric light plant, 
which the same stockholders own. The law, however, provided 
that they could not combine. the two, but the same stockholders 
own both of them. If your act provided that they could combine 
their light company .an<l their inefficient street car company 
when they combined those companies the consolidated company 
would be just as efficient as the other company. 

Mr. STA.l~LEY. Mr. President, I do not profess to know all 
that is in the hearings. AS my valued friend the Senator well 
knows, these bearings occurred at a time when we were con
sidering vital matters of the same character in the Committee 
on Interstate and Foreign Commerce, matters affecting the 
whole country, and when I bad to choose between a matter 
an'ecting the citizens of the District of Columbia and one affect
ing the shippers of the United States I attended the same com
mittee that I presume the Senator who is addressing me 
attended. 

Is there any :finding as to this matter on the part of those 
qualified to know? I endeavored to ascertain that fact on one 
or two occasions, when those witnesses present could not tell-

Mr. DIA.IJ. Let us have order, Mr. President. 
The VICE PRESIDENT. The Senate will be in order. 
M1~. STAJ\TLEY. · Is there any finding on the part of any dis

interested · engineer or expert in the management of these facili
ties that upon the combination or consolidation of the power 
plant and of the two systems they can be operated at a profit 
charging 5 cents, without any regional arrangement or any 
division of fares for long hauls, or anything of that kind? I 
know that if there is one man in the Senate who is removed as 
far as the heavens from the earth from any · attempt to sup
port a merely popular thing, without regard to its justice-

1\ir. McNARY. Mr. President, a parliamentary inquiry. 
The VICE PRESIDENT. 1.'he Senator will state his inquiry. 
l\1r. McNARY. The Senator from South Carolina obtained 

the floor about 15 minutes ago, and in that time has farmed it 
out to other Senators. I make the point of order that for that 
reason the Senator from South Carolina has lost the fioor. 

Mr. l\IcKELLAR. Can we not have a vote? 
. Mr. STANLEY. Mr. President, I hope that if he has lost the 
floor, I have found it. 

1\Ir. FRELINGHUYSEN. The Senator bas not been recog
nized. 

Mr. DIAL. I am glad to give up the floor. I have been try
ing to give it up for 10 minutes. 

The VICE PRESIDENT. The Chair holds that the point of 
order is well taken. 

1\1.r. McNARY. I think I have obtained the floor by that 
fact. Am I recognized? 

The VICE PRESIDENT. The Chair will recognize the Sena
tor from Oregon. 

Mr. :McNARY. It is evident to most of us that we can not 
regulate the street railway fares on the fioo1· of the Senate. 
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p:'here are many important bills on the calendar, and we have 
lost almost two hours this morning. I have a bill in mind 
now-the filled milk bill-which should receive the attention of 
th.ls body, and in order to clear the way I move to lay the 
amendment offered by the Senator from Tennessee on the table. 

M1·. l\lcKELLAR. A parliamentary inquiry. 
The VICE PRESIDENT. The Senator will state his in

quiry. 
Mr. McKELLAR. A vote having been asked and the yeas 

and nays having been ordered--
Mr. LODGE. That makes no difference. 
Mr. McKELLAR. I am asl'ing the Ohair what the parlia

mentary situation is. Under those circumstances, can a motion 
to lay on the table be entertained? 

The VICE PRESIDENT. The Chair understands it can be 
entertained, notwithstanding that the yeas and nays were 
ordered. 

:Mr. LODGE. The motion to lay on the table is not de-
batable. . 

Mr. PITTMAN. What is the ruling of the Ohair? 
The VICE PRESIDENT. The question is on agreeing to the 

motion to lay the amendment on the table. 
l\Ir. PITTMAN. Was not a point of order made against that1 
l\Ir. LODGE. The Chair overruled the point of order. 
Mr. STANLEY. Mr. President--
The VICE PRESIDENT. The question is on agreeing to the 

motion to lay on the table. 
l\Ir. PITTMAN. Mr. President, a parliamentary inquiry. 
The VICE PRESIDENT. The Senator will state his inquiry. 
Mr. PITTMAN. Has the Chair sustained the point of order 

made against the Senator from Kentucky speaking? 
The VICE PRESIDENT. The Senator from South Carolina 

stated that he relinquished the floor. The Chair then recog
nized the Senator from Oregon. 

Mr. PITTMAN. Of course, it may be too late to appeal from 
the ruling of the Chair, but I think the RECORD will show that 
when th~ Senator -from Kentu~ky was speaking the Senator 
from South Carolina said, " I yield the floor," and the Senator 
from Kentucky continued to speak. 

The VICE PRESIDENT. Of course, if the Sena.tor from 
South Carolina said he yielded the floor, it was then the prov
ince of the Chair to recognize some one, and the Chair recog
nized the Senator from Oregon.: 

l\lr. PITTMAN. While the Senator from Kentucky was 
speaking? 

The VICE PRESIDENT. He was not speaking at that time. 
l\lr. ST~'ILEY. Mr. President, a parliamentary inquiry. 
The VICE PRESIDENT. The Sena-t.Qr will state hi in-

quiry. 
Mr. STANLEY. I have had only about twenty years' experi

ence in this body and tbe other, and this is the first time in an 
orderly debate I have ever seen a Senator or a Member taken 
off his feet in the midst of a discussion by one who asked to 
be recognized while he was talking, unless he was out of 
order, and was so advised. If that is the rule, I want to 
know it. 

Mr. FRELINGHUYSEN. I call for the regular order. 
The VICE PRESIDENT. The question is on agreeing to the 

motion to lay on the table the amendment proposed by tbe 
Senator from Tenn:essee. 

Mr. McKEJJ,LAR. I ask for the yeas and nays.' 
The yeas and nays were ordered, and the reading clerk pro

ceeded to call the roll 
l\lr. FERNALD (when his name was called). I have a gen

eral pair with the senior Senator from New Mexico [Mr. 
Jo~]. In his absence-, I withhold my vote. 

Mr. OWEN (when .his name wa called). Transferring my 
pair with the Sena.tor from New Jersey [Mr. EDGE] to the sen
ior Senator from Missouri [Mr. REED]. I vote "nay." 

The roll call was concluded. 
Mr. MOSES {after having voted in the aflirmative). I trans

fer my pair with the junior Senator from Louisiana [Mr. 
BROUSSARD] to the senior Senato? from New York [Mr. WADS· 
WORTH] and will allow my vote to stand. 

·The result was ann-0unced-yeas 37, nays 36, as follows: 

Ball 
Bayard 
Calder 
Cameron 
Colt 
Cummins 
Cui· tis 
Eru t 
g-rance 
Ftellnghuy en 

YEAS-31. 

Hale 
Harreld 
Jones, Wah. 
Kellogg 
Ladd 
Lenroot 
Lodge 
McCumbel.' 
McKinley · 
McLean 

McNary 
Moses 
New 
Norbeck 
Oddie 
Phipps 
Poindexter 
Pomerene 
Reed, Pa, 
Smoot 

Spencer 
Sterling 
Townsend 
Warren 
Watson 
Wellei· 
Willis 

Ashurst 
Borah 
Brookhart 
Capper 
Caraway 
Couzens 
Culberson 
Dial 
Fletcher 

George 
Gerry 
Glass 
Harris 
Harrison 
Heflin 
Hitchcock 
Johnson 
King 

NAYS-36. 
La Follette 
McKellar 
Norris 
Overman 
Owen 
Pittman 
Ransdell 
Robinson 
Sheppard 

NOT VOTING-23. 
Brandegee Fernald Myer 
Broussard Gooding Nel on 
Bunmm Jones, N. Mex. Nicholson 
Dillingham Kendrick Page 
Edge Keyes Pepper 
Elkins McCormick Reed Mo. 

Shield 
Smith 
Stanley 
Sutherland 
Swanson 
Trammell 
Underwood 
Walsh, Mont. 
Williams 

Shortridge 
Simmon 
Stanfield 
Wadsworth 
Walsh, Ma . 

So Mr. McKELLAB's amendment was laid on the table. 
The PRESIDING OFFICER (Mr. Mc0ID£BEB in the chair). 

The hour of 1 o'clock having aui\ed, the bill which has been 
undei· consideration will go to the calendar, and the Chair 
lays before the Senate the unfinished business, which will be 
stated. 

The .AssISTANT SECRETAJ?Y. A bill (H. R. 12817) to amend 
and supplement the merchant marine act, 1920, and for othe1· 
purpose._. 

Mr. ASHURST. Mr. President--
Mr. JONES of Washington. l\Ir. President, will the Senator 

from Arizona yield to me a moment to submit a request? 
Mr. ASHURST. I yield with the understanding that it will 

not lead to long debate. 
l\Ir. JONES of Washington. I ask unanimous consent that 

when the Senate closes its business to-day it recess until 11 
o'clock Monday morning. 

Mr. ROBINSON. Mr. President, will the Senator indicate 
about what ti.me he expects to close the ession thi afternoon? 

Mr. JO ..... i':ES of Washington. I would like to run until at 
least 5 o'clock to-day. 

Mr. SW ANSON. I object to the request for a rece s. Mon· 
day is calendar clay, and there are a -great many bills on the 
calendar which ought to be considered. 

The PR.IDSIDING OFF'ICER. Objection is made. 
l\fr. JO.l\'ES of Washington. I did not desire to ask Senator.s 

to remain here this afternoon. I had hoped to a void thut, 
because I want to recess -when we do quit the work to-day. I 
shall now have to ask Senators to remain, and we will take a 
recess by motion. 

Mr: SWANSON. We ought to haYe a morning hour on 
Monday. 

Mr. ASHURST. Mr. President, I must decline to yield fur· 
ther. · I claim the floor in my own right. 

Mr. JONES of Washington. Of course; we had a moming 
hour this morning, and it was wasted. 

The PRESIDING OFFICER. The Senator from Arizona de
clines to yield further, and will proceed. 

Mr. ASHURST. 1\fr. President, the words I used a few 
moments ago are deemed offensive by my friend the Senator 
from Tennes ee [Mr. l\IcKEu.AR]. I am not the kind of man 
to use words of an offensive nature in public and then whisper 
an apology in the ear of the per on offended. If I use words 
in public that seem o:ffensirn, my apology is made in public. I 
now ask leave to withdraw the language deemed to be offensive. 
We were given a morning hour and it is irritating to have the 
entire hour consumed by one bill. That was the reason why 
I spoke with vehemence, but I assure my good friend from 
Tennessee I meant no reflection, and I hope he :will accept 
what I now say. 

l\Ir. ROBINSON. Mr. President, will the Senator suspend 
just a moment and yield to me? 

l\lr. ASHURST. Cheerfully, provided I do not lose the floor. 
CONSIDERATION O;F CALENDAR 0:.-i MONDAY. 

Mr. ROBINSON. I think the calendar ought to be con
sidered. I was just about to propose that when the Senat 
conclude its business to-day, it adjourn with the understand
ing or agreement that during the morning hour Monday unob
jected bills on the calendar shall be considered. There is good 
reason for that. It' is about the last opportunity the Senate 
will have to pass over to the body at the other end of the 
Capitol its bills which have not yet been disposed of by thls 
body and to consider House bllls for action during the present 
session of Congress. An agreement to consider only unob
jected bills under Rule VIII would enable Senators to avoid 
the consumption of the entire morning hour in the considera
tion of one or two bills. It would afford the Senate an oppor-

, tunity to transact such business on the calendar as it de ired 
, to transact. I myself would not urge an adjournment to-day 
but for that consideration. 
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Mr. JONES of Washington. I will say to the Senator that 

if we may adjourn until 10 o'clock .Monday morning I would 
be willing to do that. 

Mr. ROBINSON. I hear about me declarations that there 
are a number of committee meetings called for Monday morn
ing. I myself have one. 

Mr. JONES of Washington. The Senator knows the situa
tion. 

Mr. ROBINSON. Yes; I understand. 
Mr. JONES of Washington. I am willing to adjourn until 

10 o'clock Monday morning. 
Ur. ROBINSON. I think the Senator ought to be content 

with adjournment until 11 o'clock Monday in view of the fact 
that committee meetings have already been called. 

Mr. JONES of Washington. We have now, I think, far more 
important business before us than committee meetings at this 
time. 

l\Ir. ROBIN'SON. I ask unanimous consent, with the in
dulgence of the Senator from Arizona--

Mr. ASHURST. I yield with the understanding that I do 
not lose the floor. . 

.Mr. ROBINSON. I ask unanimous consent that when the 
Senate concludes its business to-day it adjourn until 11 o'clock 
:Monday morning, and that during the morning hour only un
objected bills on the calendar shall be considered und.er Rule 
VIII. 

l\lr. JONES of Washington. If that is amended to make it 
10 o'clock I shall not object. 

Mr. ROBINSOY. As it is now the practice of the Senate 
to meet at 11 o'clock, I feel certain that if we should meet at 
10 o'clock perhaps half of the hour between 10 o'clock and 11 
o'clock would be consumed in getting the attendance of a 
quorum. · I do not think anything would be accomplished by 
meeting at 10 o'clock. The time would be consumed in pro
curing the attendance of a quorum rather than in the disposi
tion of business on the calendar. I think every Senator real
izes that that is true. In view of that situation, I am unwill-
ing to modify my request for unanimous consent. . . 

Mr. JONES of Washington. Several Senators on tbiis side 
of the aisle have . urged that we adjourn until 11 o'clock. Of 
course I know that it makes a difference of only an hour, 
and I am willing to do that. 

Mr. LODGE. The understanding is that only unobjected bills 
are to be considered? 

Mr. ROBINSON. Yes; that is the proposed agreement. 
Mr. LODGE. That is what I understood the agreement to be, 

because in any other way it would be a waste of time. 
The PRESIDING OFFICER. Is there objection to the unani

mous-consent request presented by the Senator from Arkansas? 
The Chair bears none, and it is so ordered. 

The agreement was reduced to writing, as follows: 
L'. A.:'<UIOt:S-CO::'iSEcT AGREEMENT. 

It is agreed by unanimous consent that when the Senate concludes 
its business for this day it will adjourn to meet at 11 o'clock a. m., 
Monday February 19 1923, and that during the morning hour on 
Monday' the Senate will consider unobjected bills upon the calendar 
under Rule VIII. 

l'lr. JONES of Washington. llr. President, will the Senator 
from Arizona yield to me to give a notice? 

Mr. ASHURST. Certainly. 
Mr. JONES of Washington. I desire to give notice to the 

Senate that I expect to hold the Senate in night session Mon
day night and every night thereafter until the bill is disposed 
of or we reach some agreement. I hope we may be able to 
avoid night sessions, but that notice I give and I expect to 
stand up to it as long as the majority of the Senate will stand 
oehind me. 

Mr. SWANSON. May I ask the Senator from Washington 
how late he expects to remain in session each night? 

Mr. JONES of Washington. Oh, we may remain in session 
all night. How late we sit will depend upon the progress we 
make with the bill. 

ROAD IN FORT AP.ACHE INDIAN RESERVATION, ARIZ: 

?!fr. ASHURST. Now, l\fr. President, I ask unanimous con
sent for the present consideration of a bill, and I will make as 
brief a statement of the object of the bill as may be. 

Mr. JONES of Washington. I can not yield for that purpose. 
If the Senator--

Mr. ASHURST. I have the floor, and I hope the Senator 
from Washington will allow me to state my request. 

Mr. LODGE. But the Senator from Arizona is making a re
quest for unanimous consent, and objection may be interposed. 

l\lr. ASHURST. But I have not yet stated my request for 
unanimous consent. 

1\1.r. JONES of Washington. If it appears from its reading 
that ~e bill for which the Senator desires consideration may be 

passed without any discussion, I shall not object. I merely wish 
to make that suggestion. -

.lfr. ASHURST. I should be grievously ~lsappointed if the 
Senator from Washington after my short statement should ob_. 
ject to the present consideration of the bill · 

Mr. JONES of Washington. But I do not want even a short 
statement. If I yield to the Senator from Arizona, I shall then 
have to yield to other Senators. 

Mr. ASHURST. But Senators should not be called on to vote 
on the bill until they know what it is. 

Mr. JONES of Washington. I hope the Senator from Arizona 
in the interest of his bill will merely have it read. 

Mr. ASHURST. Indeed, I can make· my statement briefer 
than the reading of the bill. · 

During the time the bill making appropriations for the Interior 
Department was under consideration r ·offered an amendment 
to that bill proposing to appropriate $15,000 from the funds of 
certain Indians in Arizona for the construction. of a road which 
is wholly and solely within an Indian reservation in northeastern 
Arizona. There are over 2,000 of those Indians. Their property 
is worth about $3,000,000 and their income is about $75,000 from 
the sale of matured timber. A county, .the poorest in our State, 
has bonded itself for over $200,000 to build the road and has set 
apart $15,000 to build the road in the Indian reservation. 

The Senator from Utah [Mr. SMOOT] objected to the amend
ment which I offered to the appropriation bill, but stated that if 
I would prepare a separate bill he should have no objection to 
that. Such a bill has passed the House of Representatives, has 
been reported favorably from the Committee on Indian .Affairs 
of the Senate, and is now on the calendar. 

It proposes to appropriate $15,000 of the funds of the Fort 
Apache Indians to construct the road, which, as I have stated, 
is wholly on their 'reservation. I ask that the report on the bill 
may be included in the RECORD. 

There being no objection, the report (No. 1144) submitted by 
Mr . .ASHURST on February 14, 1923, was ordered to be printed in 
the REcoRD, as follows : 

[Report to aecompany H. R. 13128.] 
The C()mmittee on Indian Affairs, to whom was referred the bill 

(H. R. 13128) authorizing an appropriation for the construction of a 
road within the Fort Apache Indian Reservation, Ariz., having con
sidered the same, report favorably thereon with the recommendation that 
the bill do pass without amendment. 

The facts relating to the btll are fully set forth in House Report No. 
1380, Sixty-seventh Congress, fourth session, which is appended hereto 
and made a part of this report. 

[House Report No. 1380. Sixty-seventh Congress, second sessfon.] 
The Committee on Indian Affairs, to whom was referred the bill 

(H. R. 13128) authorizing an appropriation for the construction of a 
road within the Fort Apache Indian Reservation, Ati:'ll., having con
sidered the same, report the bill back to the House with a recommenda-
tion that it do pass. · 
Th~ bill was re~erred to the Department of the Interior for report, 

and m the followrng letter the Secretary recommends its enactment: 
DEPARTMENT OF THE INTERIOR, 

Ws-shingt01i, January 9, 1923. 
Hon. H01mm P. SXYDER, 

Oha,irman Committee 01i. Indian Affairs, House of Represetitatives. 
:llY DEAR MR. SNYDER : This will refer further to your letter of 

December 5, 1922, transmitting for report and recommendation a copy 
ot H. R. 13128, proposing to authorize an appropriation of $15 000 from 
the tribal funds of the Fort Apache Indians to pay one half the cost of 
constructing a road between Cooley and the northeastern boundary of 
the reservation, cQntingent upon payment by the county of the other 
half. I recommend that the proposed bill receive the favorable con
sideration of your committee and of Congress. 

'l'his reservation comprises over 1,000,000 acres of land inhabited by 
2,552 Indians. It is estimated that the timber on the reservation is 
worth appr-0.rlmately $3,000,000. A contract has been made to cut the 
timber on the reservation, which wlll very likely bring in over $100,000 
annually for a number of years. The amount now to the credit of the 
tribe from this source is about $79,000 in excess of the sum requiN!d 
for support and civilization during the current fiscal year. 

I fully realize the necessity <>f better roads on this reservation as one 
of the most important factors In the progress of the Indians and am 
of course, wi11ing to cooperate with the local people along this line to 
the greatest practicable extent so fai: as available funds will permit 
consistent with the welfare and interest of the Indians. · 

The road in question is to take the place of an old; unimproved road 
connecting Cooley with Springerville and other parts of Apache County 
otr the reservation, and will be about 20 miles in length. While this ~ 
particular road is not the one most needed by the Indians now from 
the standpoint of the actual use they will make of it, in . view of the 
fact that, as I understand, Apache County has already voted $15,000 
to pay its half of the cost I am inclined to favor the proposed appro
priation from tribal funds as being justified by the indirect benefit the 
road will be to the Indians by opening up that part of the reservation, 
and to show our willingness to meet the local people halfway in such 
matters. 

Sincerely, .ALBilRT B. FALL, Secretary. 
The following letter from the chairman of the board of supervisors of 

Apache County, .Ariz., shows that $15,000 has . been set aside by that 
oounty to match this appropriation if authorized to be made from the 
tribal funds of the Indians of the Fort Apache Reservation: 

ST. JOBNB, ARIZ., November 16, 192g. 
Hon. CARL HAYDEN, 

House of Rep1·esentatives, Washington, D. 0. 
DEAR SIR: .Apache County, not having any . highway to connect the 

town of Cooley, ()n the Apac.he Indian Reservation, with any part of the 
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county, has by bond .1.ssue raised $Ui,OOO to apply on building a road 
from Cooley across the Apache Indian Reservation to connect with a. 
highway to Ea~ar and Springenrtlle. 

The county u; not nnancially situated to complete this hi,;hway, s 
it has rea.ched the limit on i suing bonds. 

As this road is of vital importance to this county and the Indians on 
the reservation as well, 'Open.in~ up their country a distance of 20 
miles-nnd, hesidal this road will connect with the road fr-0m Cooley 
to the White River Indian A.gency, .enabling that 1lgoocy to procure what 
produce it needs which is raised here-we therefore respectiully request 
you to use your best efforts in securin_g for this road a sum amounting 
to at least a much as \'re are expenru:ng, to wit, $15,000, in order M 
build a graded road. 

I remain, respectfully yours, Jos. UDALL, 
Chairman Board of Bupervmn of .Apaclie Oount11. 

Mr. LENROOT. Mr-. President, will the Senator from Ari
zona yield to me? 

Ml'. ASHURST. I yield. 
Mr. LENROOT. Is the sum proposed to be appropriated re

imbursable? 
Mr. ASHURST. It is to come out of the funds of the 

Indians. 
Mr. LENROOT. 1t is to come out of their own funds? 
Mr. ASHURST. Yes. The bill .reads as follows: 
Be it enacted, eta., Tb.at there is hereby authorized an appropriation 

of $15,000 fi'om any tribail funds -0n -Oeposit in the Tr~m·y to the 
credit of the Indians of tile il!'ort Apache Indian Reservation, Ariz., 
to be immedia.te.ly av.ailable. to pay one-half the cost of constructing a. 
wagon road, within said reservation, between Cooley and the north• 
east oonndary of said r.eservation ~ Provjded, That no part of the ap
propriation herein auth<Jrized .shall be- expended until the Secretary of 
the InU>rio.r shall ha.v.e -0:btained fr.om the pi-oper authorities of the 
county of Apache, Ariz., sa.tls!actory guarantees of the payment by 
said county of ,one-haif of the cost of the eonstruction of said road. 

Mr. LENROOT. That is satisfactory to me. 
Mr. JONES of Washington. I think the Senator from Ari

zona may have his bIB passed if he does not proceed further. 
The PRESIDING OFFICER. Is there objection to the pres

ent considerati-on of the bill? 
l\Ir. JONES of Washington. With the understanding that 

the bill will not l~d to further debate, I shall not object to its 
consideration. 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to eonside1· the bill (H. R. 1'3128) authorizing 
an appropriation for the construction of a road within the 
Fort A-pache Indian Reservation, Ariz. 

The bill wag reported to the Saiate with-0ut amendment, 
ordered to a third reading, read the third time, and passed. 

AVID c. VAN voo:ams. 
l\1r. POMEJRENE. I ask unanimous consent fur the present 

consideration of the bill (S. 4071) for the relief of David C. 
Van Voorhis. .I do not thlnk there will be any discussion of the 
bill at all 

l\1r. JONES of Washington. If there is no discussion of the 
bill, I shall make no ()bjection to its consideration. 

~Ir. POMERENE. If the Senate cares to hear a brief state-
ment fr-0m me--

Mr. JONES of Washington. I suggest that the bill may be read. 
l\llr. POMERENE. V~ry well. 
The bill was read, as follows : 
Be it an.act.ea, etc., That the Sec1·eta.ry ot the Treasury be, and he 

is he-reby, authorized .aild directed to pay to David C. Van Voorhis, of 
:Bowling Green, Ohio, fit of. an[ money in th~ Treasury not otherwise 

· appropriated, the sum of $1,93 .17, being the amount of war savings 
stamps lost by him while postmaster durinr the year 1918, without 

'I tault on his part, and whieh amount was thereafter by him paid to the 
Government out of his own funds. 

The PRESIDING OFFICER. Is there objecti-0n to the 
pre ent consideration <>f the bill? 

'l'here being no objection, the Senate, as in Committee of the 
,Wl10le, proceeded to coosider the bill 

The bill was reported to the Senate without amendment, or
dered to be engrossed for a third reading, read the third time, 
and passed. 

Mr. POMEREN~ Mr. Pres'ident, the report on the bill whieh 
has just passed was submitted by the senior Senator from 

·'Arkansas [Mr. Rom:NsON]. In order that Senators and others 
1 wh-0 may be interested. in the bill may know what the facts are 
, in regard to the measure, I .ask that the report on the bill be in-
corporated in the REoon, without reading. 

, There being no objection, tbe report (No. 1126) submitted by 
., Mr. RoBmsoN cm February 9, 1923, was ordered to be printed in 
' the RECOBD, as follows : 

Report to accompany S. ';a.071. 
The Committee on Claims. to whom was referred the bill (S. 4071) 

r. tor the relief of De.Yid C. Van Voorhis, having considered the same, 
repo1·t favorably thereon with the recommendation that the blll do
pass without amendment. 

· , The pm·pose of the biU is to reimburse David C. Van Voorhis, of 
1 Bowling Green, Oblo-, the sum of $1,931.17, being the amount of 
( war-savings stamps lost by him while postmaster during the year 
p .918, without fault on Ills paTt, and which amount was thereafter 

by him paid to tb~ GoY~ent out of. his own. funds. 

The facts are fully set f.orth in the foUowing letter from the Post 
Office Department, which is appended hereto and ma.de a part of 
this report! 

POST OFFICE DEPARTMENT, 
Tarno AS8l.STANT POSTMASTER GE.b~L, 

Wash4ngton, December 13, 1920. 
Hon. ATLEE POMERENE, 

United States Senate, Washington, D. 0. 
MY DEAB SE'iATOR POMEREYE : Referring to your personal call at 

the department in behalf of D. C. Van Voorhis, postmaster, Bowling 
Green, Ohio, the records show that the shortage in the 1918 war
stamp account at Bowling Green has been thoroughly investigated 
by the department under Case No. 54663-C. 

The following is quoted from the report of the post-office inspector 
assigned to this inv.estigatlon, which covers the salient points 1n 
connection with the shortage : 

" In t'he personal investigation at Bowling Green the accounts and 
records of the office covering the 1918 transactions in war-savings 
and thr1tt stamps have been carefully examined and no information 
has been obtained therefrom which would account for any pa.rt of the 
alleged lo s or shortage. The accounts have been propeTly kept and 
no attempt to alter or falsify them in any way has been made. It 
appears that this discrepancy in th.e account became apparent in Sep
temller or October, 1918, and both the postmaster and assistant were 
aware of it, but were entirely unable to account for it or to find any 
errors in the account. 

" Investigation at the office in question has also been made with a. 
new to ascertaining whether or not the hortage was due to the dis
honesty of any employee connected with the service or who bad 
access to the war savings stamp Stlpplies, but nothing bas been dis
closed by investigation to indicate that such is the case. 

" The clerical force at this office is not large and during 1918, 
when this shortage occurred, it consisted of John W. Brewer, assistant 
postmaster ; Claren Crane, George A. Phillips, and Jessie Mitchell, 
clerks ; with substitute clerk Harold Bates, who was appointed regu
lar on August 16, 1918. The record and reputation of each of these 
employees have been examined, but there is apparently no rea on to 
qne tion the honesty or any one of them. The assistant postmaster 
and clerk Je sle Mitehell did most of the work in the money-order and 
registry room, where practically all o.f the financial work 1B handled 
lllld where the war savings a.n.d thrift stamp stocks were kept, but 
the other clerks, although assigned to the mailing section, had access 
to the financial section. So also did the janitors, but these are both 
men of good reputation and everal years' sel'Vice and baTe never 
been suspected of dishonesty. 

" The post o:ffice at Bowling Green is of the second ctass, ant from 
the installation of the central accounting system nntll March, 1920, 
it wa the central aeco11Jlting office ior Wood County and the <Rource 
of stamp supp!IBs f.o.r 36 offices, .oi which 10 a.re presidential. The 
handling of the accounts, requisitions, etc., for the 36 offices enta1led 
an enotibous amount of wol'k, pr1tetically all of which fell upon tlw 
a istant postmaster • • •. 

" The handling of the war a vings and thrift stamp transactions 
was, of course, in addition to the regular work, and during several 
months of the year 1918 was of such proportfons th:at 1t could not 
be properly taken care of by the force a.t this office. Du.ring the 
months of August and September, 1918, a war saVings stamp drive 
was put on by the State war savings committee, and the ales at 
the Bowling Green post office, including district requisitions, amounted 
to $242,199.65 for August a.nil $102,786.15 f.or September, as against 
an ave.rage monthly sale of $351fl67 .49 for the other months -0f the 
yea.r. While this amount of bps.mess might easily have been handled 
by tbe office had the individual sales been in large amounts and 
fewer in number, they were, in fact, small in amount and great in 
number and according! required a great deal of time and labor. 
The requisitions from district post offices, whose fixed credits were 
not large owing to their inablllty to give pt•oper protection, were 
small and frequent and entailed a great deal of work. It is stated 
that, during the rush period, whlch extended over tw-0 months, the 
office wa unable to make up dally cash balances and to check the 
transaction and stock in order to a certain accurately how the a.c-
count stood. . 

"The work during this period was so heavy and his duties so 
onerous that .A.ssistant Postmaster John W. Brewer suffered a nervous 
breakdown and was absent from duty several weeks. He returned 
to work before he was really able to do so and the postmaster claim 
that be was entirely unable to perform his duties and :fur a time 
was obliged to leave the office daily after two or three hours' wo.rk. 
The postmaster endeavored to induce him to rel'!ign owing ro b1s pbys
ical and mental condition, but he insisted that h.e was reco-vering and 
continued to fill the positio11 until March 1, 1919, when he resigned. 

" The postmaster does not uspect the dishonesty of any employee 
of the omce a.no does not believe that the shortage is due to the 
theft of stamps or funds by anyone connected with. the 11ervtee. 
He ls of tlie opinion that the discrepancy is tbe result of errors 
made over the counter in sales to the public or in the handling of 
requisitions for district offices, and that it is likely due to the nervous 
con-d!tion. and disability of li>rmer Assistant Postmaster Brewer. 

" The postmaster state.s that he reported to the department the 
condition or the nss!stant and requested that .he be given authority 
to replace him, but that IlO' action was taken in the matter. It ap
pears.. howner, that some investigation of the matter was made by 
an inspector ·tn October or November, 1918, and it is probable that 
the cond\tion of the assistant postmaster at that time was not as 
serious as the postmaster thought it to be, and that it did not justify 
his displacement. 

" It is more probable thrit this discrepancy in the war savings 
stamp account has occurred th.rough errors or accidental loss of 
stamps during the period when the savings drive was at its peak 
and when the- office, as a result thereo.f, was in a chaotic condition 
because of the unusual amount ot work, which the fo:rce was unable 
~b~ . 

"An inspection of. this otllce made on July 9, 1918, prtoT to the di -
crepancy 1n the ac.count, disclosed that the otllce was in an unsatis
factory condition, due partly to the amount of work to be done and 
partly to lack or org.anlzat1oo • • •. 

" There never has been any question. ot Mr. Brewer's Integrity 
• • •. His reputation and sta.ndlng in the community in recent 
years appears to have been -very good. 

" Whether or not the loss was due to errors or incapacity on the 
part ol the· assistant postmaster can not at this time be determined, 
and Mr. Brewer, prlor to hill being adjudg:ed insane, W11S entirely 
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unable to account for it, and he and the postmaster had· known, The PRESIDING OFFICER. Is there objection to the 
searched for, and discussed the loss for some time before the close present consideration of the bill which the Secretaryr has read? 
of 1918 a1;counts. 

"Prior to his breakdown, Mr. Brewer had always been considered Mr. KING. l\fr. President, is there a unanimous report made 
reasonably accurate in his work, although slow and without much on this bill, I will ask the Senator from North Carolina? 
abtuty to systematize. The postmaster • • • is without any Mr OVERMAN y th "tt · · · f 
particular training in the keeping of records and in financial trans- · · es; e comm1 ee 1S unammous m avor 
actions • • •. It is quite as pro.ba.ble, therefore, that the errors of the bill. 
which caused this loss may have been made in part by the postmaster Mr. KING. I have very grave doubt about the wisdom of 
as well as the assistant or others. In any ev.ent, there is no evidence passing the bill, but. in deference to my very genial friend, I 
that the responsibility rests with the assistant to an extent which -
would justify a demand upon him or his sureties tor the payment of believe I shall not object 
the whole or any part of the shortage. There being no objection, the Senate, as in Committee of 

"In connection with this investigation the accounts and reeords th Wh 1 d d t "d th b"ll 
of a number of the district offices of t}l.e county have been examined e 0 e, procee e o cons1 er e 1 · 
in connection with regular inspection of those offices in the hope that The bill was reported to the Senate without amendment, 
some questionable transactio11 between them and the central account· ordered to be engrossed for a third reading, read the third 
ing office might be found which would furnish some clue to the alleged time, and passed. 
loss, but none has been found. 

"If there was any way in which the postmaster could be gi'Ven credit MESSAGE FROM THE HOUSE. 
or be reimbursed for this loss it would seem to be an equitable thing to A message from the House of Representatives, by J\.Ir. Over-ao, because, whatever the actual cause of this loss may have been, 
its greatest contributing factor was the unusual burden and responsi- hue, its enrolling clerk, announced that the House had agreed 
bility placed upon him and his office force by the work of the central , to the report of the committee of conference on the disagree
accounting system and the war savings and thrift stamp drives.'' ing votes of the two Houses on the amendment of the House 

It appears from the letter of Mr. Van Voorhis to you, dated November to the amendment of the Senate numbered 33 to the bill (H. R. 
29, that he is of the opinion that in yiew of the fact that the former 
assistant postmaster, John w. Brewer, "had full charge -of all accounts, 13481) making appropriations for the Department of Agri
including the war-saving stamp account in question," that he, as post- culture for the fiscal year ending June 30, 1924, and for other 
master, should be relieved of responsibility for the financial affairs of 
his office. Obviously this view can not be accepted by the department purposes. 
unless the postmaster can actually fix responsibility for the shortage The message also announced that the House bad disagi·eed 
op the assistant postmaster to whom he had assigned the war savings to the amendments of the Senate to the bill (H. R. 10003) to 
account, and the postmaster admits that he is unable to fix the re- t 
sponsibility for this shortage on the former assistant postmaster, and further amend and modify the war risk insurance ac ; re-
the investigation made by the inspector assigned to the case confirms quested a conference with the Senate on the disagreeing votes 
th~\i~~~port shows that in 80 far as could be determined by the in- of the two Houses thereon, and that Mr. SWEET, Mr. GRAH.UI 
vestigation made nothing ha.s developed which indicates criminal neg- of Illinois, and Mr. IlAYBURN were appointed managers on the 
JJgence on the part of the postmaster or any of the employees con- part of the House at the conference. 
nected with the Bowling Green office and the personal integrity and The message further announced that the House had agreed 
honesty of the ·postmaster and employees of the office are not involved. to the concurrent resoluti'on ( S. Con. Res. 40) pr·ovi· ding for· 
.The only reflection ls the lack of ability on the part of the postmaster 
to properly organize the work in his office in such a manner as to the reenrollment of the bill ( S. 2023) defining the crop failure 
properly protect G-overnment securities and to be able to fix re.sponsi· in the production of wheat, rye, or oats by those who borrowed 
bility for losses or shortages in case losses or shortages occurred. 

The department is not unmindful of the great amount of extra work money from the Government of the United States for the 
performed at the Bowling Green office 1n connection with the sale of purchase of wheat, rye, or oats for seed, and for other pur-
war-savings and thrift stamps, and that the postmaster and other "th dm t 
employees at the Bowling Green office cheerfully performed this extra , poses, Wl amen en s. 
work and assumed the heavy responsibility resulting from the sale of ENROLLED BILLS AND JOINT RESOLUTIONS ~HGNED. 
$700,660.72 1n war-savings and thrift stamps during the calendar year 
1918 without extra compensati<>n, exhibiting a high degree of patriotic The message also announced that the Speaker of the House 
service to the country during the war. In view of this fact, in addi- had signed the following enrolled bills and joint resolutions, and 
tlon to the fact that a searching investigation falls to disclose any they were thereupon signed by the Vice President: 
criminal responsibility on the part of any of the officers or employees 
conn~cted with the lJowling Green office, it would be a pleasure to S. 3721. An act providing for the erection of additional suit-
:relieve the postmaster from accountability for the shortage, but un- able and necessary buildings for the National Leper Home; 
:fortunately there is no provision of law whereby such Pelief can be H. R. 369. An act for the relief of the owner of Old Dominion 
granted by the Post Office Department. 

A copy of this letter is inclosed for transmission to Postmaster Van Pier A; 
Voorhis, if you wish to use it for that purpose, and the papers which H. R. 7583. An act for the relief o.f Henry Peters; 
fOU left at the department are returned as requested. · H. R. 10529. An act for the relief of Harry E. Fiske ; 

Yours very truly, H: R. 13351. An act authorizing the Secretary .of the Navy, w. J. BARROWS, • • D h f th Am 
Actiflg Third .A.ssieta.nt Postma'8ter fhnera.Z. in his discretion, to deliver to the aug ters o e erican 

Revolution of the State of South Carolina the silver service 
WILLIAM H. LEE. which was used upon the battleship South Oat·olina ~· 

~f.r. OVERMAN. Mr. President, will the Senator from Wash- H. R. 13926. An act making appropriations for the legisla-
lngton yield to me for just a moment, in order that I may call tive branch of the Government for . the fiscal year ending June 
up a bill, which I do not think will take any time? 30, 1924, and for other purposes; 

JUr. JONES of Washington. l\fight not the Senator's bill be H. J. Res. 418. Joint resolution authorizing the use of public 
considered during the morning hour on next Monday, when we parks, reservations, and other public spaces in the District of 
take up the calendar? Columbia; and the use of tents, cots, hospital appliances, flags, 

Mr. OVERMAN. The Senator from Washington has yielded and other decorations, property of· the United States, by the 
to other Senators and why might he not also yield to me for this Almas Temple, Washington, D. C., 1923 Shrine Committee 
purpose? (Inc.) , and for other purposes ; and 

:!\Ir. JONES of Washington. Very well. Perhaps we shall H.J. Res. 440. Joint resolution to satisfy the award rendere4 
consume less time by taking that course. against the United States by the arbitral tribunal established 

Mr. OVERMAN. I merely desire to make a brief statement. under the special agreement concluded June 30, 1921, between 
Mr. JONES of Washington. I hope the Senator will merely the United States of America and the Kingdom of No-rwa.y. 

ask that his bill may be read. THE MERCHANT MABINE. 

l\ir. OVERMAN. Very well, I ask that the bill may be read. The Senate, as in Committee of the Whole, resumed the con-
The bill has the indorsement of the Sec1'€tary of the Navy and sideration of the bill (H. K 12817) to amend and supplement 
of everyone else who has had anything to do with it. the merchant marine act, 1920, and for other purposes. 

The PRESIDING OFFICER (Mr. POINDEXTER in the chair). The PRESIDING OFFICER (Mr. FRELINGHUYSEN in the 
Is there objection to the present eonstderation of the bill? chair). The Secretary will state the next amendment of the 

~Ir. KING. Let the bill be read, Mr. President. . Committee on Commerce. 
The PRESIDING OFFICER. The Secretary will read the The READING CLERIC On page 3, line 14, after the word" yes-

bill. sels," it is proposed to insert " ope.rating on routes established 
The bill (S. 3879) for tbe relief of William H. Lee, was read by the board prior to the enactment of this act." 

as follows: Mr. JONES of Washington. I move to amend the amend-
Be it enacted, eto., That the Secretary of the Treasury be, and he ment by striking out the word "this" before the word "act" 

is hereby, authorized and directed to pay to William H. Lee, lieutenant and inserting the word " such.'' 
commander, United States Navy, out of any funds in the Treasury not Mr. FLETCHER. Mr. President, let us see just exactly 
othm-wise uppropriated, the sum of $828.29, said sum being the amount what is proposed to be done. The ,..0 m· IDI•ttee amen~ent ;., 
of restitution made by him out of bis private funds tor money stolen '- ,..... ~ 
from his safe by a man serving under him, for which said officer was in line 14, after the word "Yessels," to insert ·the words "op
held responsible, while stationed as recruiting officer for the United erating on routes established by the board prior to the enact· 
States Navy in the city of San Francisco, Calif., on December 30, 1920. ment of this act." That is the amendment now under consid-

Mr. JONES -0-f Washington. If the bill leads to no discussion, eration. Now, what is it the Senator from Washington pro~ 
I shall not object to its consideration. poses? 
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)Ir. JO~TES of Washington. Section 2 of the bill refers to The PRESIDING OFFICER. The que tion is on agreeing 
settion 7 of the act of 1920, under wh.ich the routes were es- to the amendment offered by the Senator from Washington to 
tabli hed, but the word ''such" should be employed 1n the the amendment of the committee, 
provi o, because it refers to the pending bill. The amendment to the amendment was agreed to. 

The PRESIDING OFFICER The Secretary will state the The amendment as amended was agreed to. 
ttmendment to the amendment. l\fr. OWEN. Mr. President, I observe on page 72 of the bill, 

The RE.:\DING CLERK. In the committee amendment, on page in section 711, the following provision : 
3, in line 14, before tbe word " act," it is proposed to strike out SEC. 711. If any provision of this act or the application thereof to 
the word " this " and insert the word " such," $0 as to i·ead: any person or circumstance is held invalid, the validity of the re-
operating on routes estal>lished by the board prior to the enactment of mainder of the act and -0f the application thereof to other persons and 
such act. circumstances SQall not be affected thereby. 

:\Cr. FLETCHER. I presume that relates to vesse~s operat- As I understand, it is intended to provide. that the courts 
ing at the vresent time, but I do not gather the entire purport may set aside any part of this act which they think may be un
of tbe amendment proposed by the Senator from Washington constitutional. Is that the .idea? 
to the amen4ment. Mr. JONES of Washington. I think that is the idea. I had 

Mr. JONES of Washington. The proviso refers to the act of not noticed that particular language. We usually have a provi-
1923, while the whole section, as the Senator realizes, is an sion like that referring to the unconstitutionality of any provi
amendment to section 7 of the act of 1920 and becomes a part sion of a propased act. I really had supposed that it related 
of the act of 1920. The word "such," proposed to be insertea. only to unconstitutionality, but I see that it is broader than 
refers to the words "merchant marine act of 1922." Of course, that: 
the figures " 1922 " should be changed to " 1923." Mr. OWEl"f. It is broader than unconstitutionality ; it covers 

Mr. FLETCHER Then, "1922" ought to be changed to validity. 
"1923 "? Mr. JONES of Washington. I can .hardly conceive, however, 

Mr. JONES of Washington. Yes; I will offer that amend- of a basis for holding a Portion of the act invalid except upon 
ment. the ground of unconstitutionality. 
- .Mr. FLETCHER. That is what I thought the Senator meant Mr. OWE.i.~. It might be held invalid on the ground of public 
to cover. He intends to move to strike out " 1922 " and substi- policy. . 
tute "1923." l\Ir. J01'"ES of Washington. That would go ultlmately to the 
, Mr. JONES of Washington. Yes; that will be done. unconstitutionality of the provision. -

Mr. FLETCHER. Ancl now the Senator proposes to strike Mr. OWEN. It might be against public policy and not be 
out the word "this" and insert the w-0rd. "such." · unconstitutional. 

Mr: JONES of Washington. Yes. Mr. ;TONES of Washington. I do not believe the court could 
The PRESIDING OFFICER. The question is on agreeing hold a provision against public policy unless it based its oplnlon 

to the amendment offered by the Senator from Washington to upon some provision of the Constitution. 
the amendment reported by the committee. Mr. OWEN. I think there have been cases where the court 

The amendment to the amendment was agreed to. has determined questions of public policy. 
The amendment as amended was agreed to. l\lr. JONES of Washlngton. I should have no objection, if 
l\lr. JONES of Washington. Now, I move to strike out, on the Senator would like to have the provision refer particularly 

line 14, "1922 ,,. and in lieu thereof to insert "1923. 11 to unconstitutionality, to having. such language put in. 
The amendment was agreed to. Mr. OWEN. I object to · Congress itself inviting the courts 
T)le next amendment of the Committee on Commerce was, on in this way to declare that acts of Congress may be declared 

page 3, section 2, line 16, after the word "who," to insert the invalid in part or that they may be declared unconstitutional 
words "in the judgment of the board," so as to make the in part. I do not think the Congress ought to yield that right. 
proviso read: l\fr. JONES of Washington. I suggest that the Senator offer 

Pt·omde<l ft1rthe1·, That the boa.rd shall not for the period of two any amendment that he may desire when we reach that provi
years nfter the enactment of the merchant marine act, 1923, sell ves- slon. 
sels operating on routes established by the board pdor to the enact- Mr. OWEN. I will off'er an amendment right now. In all 
ment of such act to persons other than those who in the judgment of 
the board have the support, financial and otherwise, of the domestic events I want to make some remarks upon it, because I regaru 
commun1ties primarily IDterested in such lines. this as · a '\"'ery objectionable featm·e of this bill. 

The amendment was agreed to. . l\fr. JO~TES of Washington. As far as offering an amend-
Tbe next amendment was, on page 8, line 24, after the word · ment is concerned, I should be glad if the Senator would wait 

"sales," to inse1't the words "and its assignment," so as to until we reach that. 
rea.d: Mr. OWEN. I will off'er the amendment at that time, but I 

(b) Such section is further amended by adding at the end thereof a 
new paragraph to read as follows : -

" It ls hereby declared to be the policy of Congress to discourage 
monopoly in the American merchant marine, and, in pursuance of this 
policy, the board is directed, in the development ot Its sales and its 
assignment policy, to continue as tar as possible· and practicable, sub
ject to the provisions of this section, all existing steamship routes and 
regular services and to endeavor in every way to bring about the per
manent establishment of such routes and services, and their retention, 
as far as possible, in the hands of persons having the support, financial 
and otherwise, of the domestic communities primarily interested in such 
routes and services. 

The amendment was agreed to. 
The next amendment was, on page 7, line 8, after the word 

"appliances," to insert the following proviso: 
Provided, That this section shall not apply to the construction or 

equipment of ves els by corporations of individuals prlmarlly for the 
purpose of transpo1·ting their own products. 

Mr. JONES of Washington. I desire to offer an amendment 
in lieu of that amendment. In lieu of the words proposed to 
be inserted, I move to insert the words found on page 8, be
ginning in line 14, of the bill as it was ordered reprinted last 
evening. · 

The PRESIDING OFFICER. The amendment to the amend-
ment will be stated. . 
. The READING CLERK. In lieu of the amendment appearing on 

' page 7, lines 9 to 11 inclusive, it is proposed to insert a comma, 
and the words : 

Except thnt no loan shall be made under this section to aU:y person 
for use in the construction 01· equipment of a vessel to be operated 
~rlmarlly for the transportation of the property of the borrower or 
of any person affiliated with hlm withJn the meaning of subdivision 
(c) of section 409 of the merchant marine act, 1928. 

Mr. FLETCHER. I think that is a very gi·eat improvement 
over the proposal now contained in the bill. 

wish now to call the attention of the Senate to it. 
As · the Senator from Washlngton very properly said, it has 

been not infrequently the case that Congress has put an amend· 
ment or a. provision in a bill by which the blll was to be affectetl 
only in such pa.rt as the Supreme Court should hold unconsti
tutional. That has been done in a number of instances. In 
effect, it is an abdication by the Congres" of the United States 
of it. right to pass upon, and finally pass upon, the constitu
tionality of the acts passed by Congress. I do not thlnk Con
gress has any constitutional right to abdicate its powers. In 
my judgment, lt is a violation of the Constitution of the United 
States for the Congress of the · Umted States to abdicate its 
right to determine the constitutionality of its own acts. 

The Congress of the United States is composeu of Representa
tives clirect1y cho en from the people of the United States-in the 
House of Representative~ every two years, and one-third of the 
Senate approximately every two years. They send these Repre
sentatives to represent them on the floor of Congress under the 
powers of the Constitut.ion of the United State , and they have 
a right to expect of them that they will discharge their full duty 
under the Constitution. 

The Constitution of the United States does not give to any 
court-district court, circuit court, or Supreme Court-the right 
to pas upon and declare unconstitutional the acts of the sover
eign assembly of this Nation. I know perfectly well that all 
the law schools-the big law schools and little law scboo1s
have taught the boys, all the boys, who go to law school that 
the Supreme Court has the right to nullify acts of Congress 
and set them aside; and it is not unnatural, it is to be expected, 
that the law schools should teach the boys wlto study law that 
thls is the law. I deny that it is the law, however, and I 
deny the right of Congress to abdicate its powers and duties to 
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tlie people of the United States and permit its laws to be nulli
fied by any court; and I want to ·present to this RECORD the 
reasons why I take that position. I say it is in e.t!ect an abdi-

. cation by Congress o:f its own powers. This power of Congress 
in this matter has been pas.sed upon on various occasions by 
the Supreme Court of the United States. I want to call the 
attention of the Senate to a few of these: decisions. . 

In Wiscart against Dauchey, in 1796, a long time ago, and in 
Durousseau v. United States (6 Cranch, 807), in 1810, I wish 
to call the attention of the Senate to· what the Supreme Com't 
says in regard to the power of Congress. This latter was an 
opinion delivered by Chief Justice John Marshall. 

In discussing the right of the court to. pass upon the matter 
before the court in that case, the judge said: 

The force of this argument is perceived and admitted. Had the 
judicial act created the Supreme Court without defining or limiting 
its jurisdiction it must have been considered a.s. posse ing all the 
jurisdiction which the Constitution assigns to it. The legi.slature would 
have exercised the power it possessed of- creating a Suvreme Court as 
ordained bi the Constitution; and, in omitting to exercise the right of 
excepting from its constitutional powers, wauld. have necessari}y left 
those powers undhn1nished. The appellate powers of this court are not 
given by the judicial act. They are given by the Constitution. But 
they are limited and regulated by tlie judicial aet" and by such otliEm 
aets as ha.ve been passed on the. subject 

When the first legislature of the Union pr_oceeded to carry the third 
articie of the Constitution into efi'.ect, they must be understood as 1n, 
tending to e~ecute the power they possessed of making exceptipn:s to. 
the. appellate jurisdiction of the Supreme Court They have not, mdee:d, 
made these. exceptions in express: terms. They have not declared that 
the apr:iellate power of the court shall not. extend to certain. cases ; ~ut 
the:ti have deserilied aftlrmatively its· jm'i~diction, and t~ · affi.r~ative 
description has been understood: to · imply a negative on tlre exercise of 
such appellate power as is not comprehended within it. 

In other words~ John Marshall declared that the Congress of 
the- United States even by giving affirmatively certain appellate 
powers to the Supreme Court must be construed as withholding 
th-ose powers not expressly granted by the judiciary .actr and. 
Senators and Members of Congress apparently forget what th'e 
powers of the Congress of the United' States really amount to. 

It will be recalled by every Senator t:li.at tl1e Constitutiun pro
vides that Congress may make such exceptions anU. impose such 
regulations as t<r the jurisdiction of the Supreme Court as it 
sees fit. I wiBh to read the- language of that section of the Con
stitution. 

Article III, section 1, declaring the judicial power of the 
Umted States, says: 
' The judicial power .of the United- States shall be vested in one 
Supreme Couxt and in such inferior courts as the Congre s may from 
time to time ordain and establish. Too judge , bofu of the Supreme 
and inferior courts. shall holQ their offices during good behavior, and 
shall at stated times, receive for their services· a com pen ation which 
shall' not be diminished during- their continuance in office. 

SEc. 2. The judicial pow r shall extend to all cases, in law and 
equity, arising under this Constitqti.on, the laws of the United States, 
and treaties made, or which s.fiall be made, ander their authority; to 
aR cases affecting ambassadors, other publie ministers, and consuls-; 
to all cases of admiralty and maritime; jurisdiction. ; to controversies to 
which the United States shall be a party ; to controversies between two 
or m-0re States; between a State-and citizens -0f another State; between 
citizens of" different States; betmren -eltlzen13 of the same State claim
ing ·lands under grants of dilf.erent States ; and between a State, or 
the citizens thereof, and foreign States, citizens, or subjects. 

And th€n it says . 
In alI cases afl'ecting ambassadors, other public ministers, and co~ 

suls, and those. in. which a; State shall be par.ty, the Supreme Court 
shall have origin.al jurisdiction. In all the other cases before men
tioned the Supreme Court shall have appellate jurisdiction, both as to 
Jaw and fact, with such exceptions and under such regulations as the 
Congress. may make. 

· When Congress voluntarily puts in an act a provision such as 
section 711 of this bill, practically ·inviting the court to pass 
upon the validlty of any part of this measure, it is failing to 
make the exception whlch· the- public policy of this Republic 
requires. 
· I am n-0t willing t ee the Senate of the United States ab
dicate its constitutional powers. Section 711 should pro· 
vide--

Mr. JONES of Washington. l\lr. President, if the Senator 
will yield, I am perfectly willing to have the whole section 
stricken out. ' 

1r'lr-. OWEN. I wish now to discuss this matter. It is in the. 
bill It has been in bills here repeatedly, . and I am no longer 
willing to have this kind of legislation passed without protest 
so long as- I am a Member of this body. 

Congress has no right to abdicate its duty to pass :finally 
upon the constitutionality of the acts passed by the Congress 
itself. There should be put into this! statute a provision that no 
appeal shall be permitted in any case in which the constitu
tionality of this act o.r of any other act of Congress is chal
lenged, the passage by Congress of any act being deemed con
clusive presumption of the constitutionality of such act. Any 
Federal judge who declares any a.at passed by the. CTongress 

of the United States to oe llilCOnstitutfonal should be declared 
to. be guilty of violating the constitutional requirement of 
"good behavior," upon which his tennre of office rests, and he 
should he held by such decision ipso facto to have yielded his 
office, and the President of the United States should be au
tl:lorized to nominate a successor to fill the position vacated by 
i.:mch judicial officerL 

I pointed out the case just called to the attention of th~ 
Senate, and there are a number of others of like purport and 
effect: The case of United' States v. Gorden (7 Cranch 287). ~ 0-: 
Daniels V.. The Chicago, Rock Island & Paci.Ile- Railroad ~3 
Wallaae 250) ; in re 1\fcCardle (7 Wallace 510) ; National Ex
chang.e Bank v. Peters (144 U. S. 570) ; of CoL C. C. Y. 1l. 
Turck (150 U. S. 138!. ' 

The abstract in the McCardle case is, as follows : 
L '.rhe appellate jurisdiction af this court is conferred by the Conr

stitution, and not derived from. acts of Congress; but is conferred 
" wtt1i such erceptions, and und{·r such regulll..tion..a, as Congress may 
malte "i· . and, therefore, acts of Congress affirming such jurisdiction 
have a WllJ'S been con t:rlll'd ns exee:pting from it all cases not ex
pressly described and provided for. 

2. When, therefore, Congress enacts th.at this eourt shall ha.Te ap
pellate jurisdiction over final decisions of tbe circuit courts in certain 
cases the act operates as. a. negation.. or- exception of such. jurtsdiction 
in. other cases, and the, repeal of the act necessarily negatives jurisdic
tion lln.der it o.f. these cases also. 

3-. The repeal of fmch n.n act, pending: an appeal provided for by it; 
is not an exercise of judicial power by the legislature, no matter 
whether the repeal takes effect be.fore or after argument of the appeal. 

4.. The act- of 27th of March, 1868, repeating· that provision of the 
acet o-f 5th of Febi:uary, 1867, to am.end the- jndicia[ act o:e 1789; which 
authorized appeals to this com·t from the decisions of circuit courts ii). 
cases of habeas corpus, does not except JroIIl- the appellate jurisdiction 
of this court any cases but appeals under the act of 1867. It does 
nQt afi'.ect the appellate jurisdiction which was previously exercis~d· in 
eases ~f habeas corpus. 

Mr. President, there are: so many lawyers, there are so 
many men who have been t:rrained as lawyersr so many men 
who have gotten their degrees from law schools, who- regard it 
as an act of Iese majeste to question the right of the Supreme 
Court of the United States to declare unconstitutional and 
void. any e:ct of Congress they may see fit, that I think it is 
worth whiie to emphasize to the Senate the decision of the 
Supreme Court itsetf as to the powers of Congress over the 
jurisdiction. of the Supreme Court,. because it mnst always be 
remembered that the Supreme Court's jurisdiction in so far 
as ambassadors and public ministers are concerned is aimost 
negligible in. numbei.: ·and is entirely negligible in importance, 
because none of the great questions which have hnken this 
Republic- to its foundation, passed upon by the Suprei:µe Court, 
lie within the rule of that original jurisdiction of the Supreme 
Court under the Constitution. 

Tbe Chief Justice, delivering the opinion of the court in the: 
case of Ex parte Mccardle, said : 

The first question necessarily is that of jurisdiction, far if the act 
of March, 1868, takes away the jurisdiction defined by the- act of 
February, 1867, it is useless, if not improper, to enter inta any dis
cussion of other questions. It lir quite true, a:s was argued by the
counsel for the petitioner, that the appellate jurisdiction of thjs 
country is not derived from a.cts of Congress. It ts, strictly speaking; 
conferred by the Constitution, but it is conferred' witli such exceptions 
and under such regulations as Congress shall make. 

That " but" and that phrase put into the Constituti-On_ of the 
United States, "with such exceptions and under such regula
tions as· Congress shall make,,., makes it incumbent upon. the. 
Congress of the United States, make.s it the duty of the Sen.
ate of the United States, not only not to pass such legislation · 
as is found in this bill, page 73~ sec.tion 711 but if anything 
is put in. to put in the contrary expre~i.on, that this· act shall 
not be declared invalid, in whole or in part, by the judiciary. 
The judiciary is not the law making :power of this Republic. 
Their function is to interpret the laws which have been passed 
by the Oongress of the United States, and interpret the la~s in 
accordance with the meaning of the Congress of the United 
States, and before 1 shall conclude I run going to call the. 
attention of the Senate to some of the most disastrous decisions 

·made by the Supreme Court in tne J)ast, and the efiect upon 
this Republic. 
. The Chief Jrrstlce, continuing, said: 

It is necessary to consider whether, if C-ongre~s bad made no excep
tions a:nd no regulations-, this court in:1ght not have exercised general 
a.ppellate jurisdiction under rules· prescribed by itself. For among the 
earliest ac.ts of the First Congress, at its first session, was- the act of 
September 24, 1789.1 to establish the judicial courts of the United Statea. 
That act provided ror the organization of this court and prescribed regu· 
Ianorur !or the exercise· of Its jurisdiction.. . 

The source of that jurisdiction and the limitations of it by the CoiJ. 
stitution an.d by statute ha:ve been on several occasions subjects of c.on
sideration here. In the case of Durusseau against The United Stai:es~ 
partlcularly, the whole matter was care.fully examined, and the . court 
held that while " the appellate· powers of this corrrt are not giv:en by the 
~udiclal act but are given by the Constitution," they a.re nevertheless 
4 limited and regufated by that act and by such other acts as· have been 

. passed on the- subject.,,.. The comt said, further, that the- judicial act 
was- an exercise- ot the- puwel' given by the Constitution. to Congress " of 
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making exceptione to the appellate jUl'lsdiction ot the Supreme Court." Congress by statute established a Supreme Court and the 
"Tht'y have described affirmatively," said the court, "lts jurisdiction, . a 
an11 this affirmative description has been understood to imply a. ne~ation executive departments, an fixed their powers in accordance 
of the exercise of such appellate power as is not comprehended withlD it.'' with the Constitution and in accordance with the power vestetl 

Tlle Supreme Court has been tender in the exercise of the juris- in Congress as the law-making power. Congl'ess fixed the num
diction granted by the Congress of the United States. I have ber of judges of the Supreme Court. It can add to that 1mm
the greate t respect for that court, and nothing I shall say or ber now, or it can diminish the number by 9.n act of Congress. 
that I haw. aid can ever be regarded as showing any want of Why, Mr. President, the Congress of the United States, if it 
the highest regard anu respect for that honorable body. There desired, could double the number of judges in that court. It 
is no court in the world, I think, with a finer ·record than that could increase the number of judges on that court from the 
court. That does not alter a particle what I run saying with present number to 20 or to 25 or to 48 or to 148. It could 
regard to the duty of Congress to assume and to exercise the add to the· number just as it sees fit, and could diminish the 
-constitutional powers of Congress and not to abdicate those number ju t as it sees fit. To say that the St:preme Court 
powe1» . . Congi·ess has in a way abdicated them. Over and over has coequal power with the Congress of the United States is 
again they have abdicated them, and over and over again they obviously preposterous. 
h:n-e passed bills with just this kind of Yicious provisions in ·It will be remembered in the legal fender case, when the 
tllem. Of coUl' e with· Congress maintaining that attitude the legal tender act was declared unconstitutional by the Supreme 
Supreme Court is going to continue to exercise this jurisdiction. Court, that Pre i<lent Grant put on two additional members of 
They would not think of doing o if tlle Congress of the United the comt who thought that the legal tender act was constitu
States would by proper means indicate to them the disNent of tional ancl reversed the Supreme Coul't by that process. 
Congress to their exerci"'ing any such appellate jurisdiction. The Supreme Court is not a coequal body with Congre s 

The Chief Justice, continuing in the case of YcArdle, s~id: and should not be so regarded. It has the highest dignity the 
ThP principle that the affirmative appellate jurisdictiQU implies a highest honor, and highest respect as a court, but no power 

neg-atiou of all such jurisdiction being affirmed, having peen thufJ to be compared with the powers of the Cong1·ess of the Unitecl 
established, it was au almost necessary consequence that acts of States. Congress, of course, fixes the compen. •ation of the 
Congres providing for the .exercise of jurisdiction should come to be J'udges of the. Supreme ·court, . could increase the compensati·on, spoken of as acts granting jurisdiction. 

I emphasize that language, " spoken of as acts granting juris- could diminish it, could make it very large, could make it 
diction, and not as acts making exceptions to the constitutional Yery small. It has power over the living of the judges wbo 
grant of it" serve in that capacity. I am speaking of power and . only of 

The Chief Justice, continuing, said: power. I am challenging the claim that the Supreme Court 
is coequal with Congress. 

Tile principle that the affirmation of. appellate jurisdictioD" implies Con!!'re s, through the Senate, confit'ms the J'u t1'ce of the the negation of all uch jurlsdiction not atl:irmed having been thus ~ 
e~ tabli hed, it wa au almost necessary consequence that acts of Con- Supreme Court before he can take hi. seat. It in this way. 
gr , providing fo1· the exercl e of jurisdiction, hould come to be creates him a justice. Congress can impeach the Supreme Court 
• poli: l' n of as act ~·ranting jul'l diction, and not a. acts making excep- and remove the court from office. That court could not ver·v lions to the constitutional gran t of it. .• 

l'he exception to appellat~ jurisdiction in the case before us, how- well remove Congress from office. ~ 
evt>l', is not an inference from the affirmation of other appellate jtu-is- I . am speaking of powei·, relative power, the power given 
dlctfon. · It Is made 1n terms. 'l'b.e provision of the act of 1867 • affirm- unde1· the Co11 titutlon to the Congress of tl1e Un1"ted States as ing the appel1ate jurisdiction o! this court in case of ltabea corpus 
i expressly repealed. It is hardly possible to imagine a plainer in- compared with the power given to the Supreme Court by tbe 
stance of positive exception. C t't tion Th .. hr n the ct d th c We ar.e not at liberty to inquire into the motives of the le~islature. ons 1 u · e 0UJ.)' po,.;er Y were b v~n un er e on-
We can only examine into its power under the Constitution; and stitution was to have appellate power with such exceptions as 
tho power to make exceptions to the appellate jurisdi<'tion or this Congress saw fit to make under such regulations as Cougres. 
court is given by express words. fit t k d th l' ibl 'gin 1 · · d' ti I What, then, is the etreet of the repealing act upon the case before saw o ma ?e, an e neg ig e ori a JUl'lS lC on n case 
us~ We can not doubt as to tbl.s. Withoat jurisdiction the court where a State was involved or where ambassadors or fore'ign 
co.n not proceed at all in any cause. Jurisdiction is power to declare ministers were Jnvolved. I think there buve only been about 
the law_, and when it ceases- to exist, the only function remaining 2~ h i tl f d ti f th G 
to the court ts that of announcing the fact and di<nniss1ng the cau ·e. ·D sue ca. 0l s nee te . oun a on o e overnment. Con-
And this Is not les1:1 clear upou authorlty than upon principll'. I g1·ess under the Constitution was expressly charged with fixing 

.:e-veral ca~es were cite~ by .the couns~I for tb.e petition.er in upport the appellate jurisdiction of the Supreme Court and the statu-
of the posit10n that junsdlction of this case is not affected by the to. • • ,. d' t' · ll tl j .· di . h ' 
rcpea.ling act. But none of t bem, in our judgment, afford any up- ry .Jll~l ic ion IS a le uns cbon t e court has worth 
port to it. They are all cases of the exercise of judicial power by menbomng. Take all their dockets and we would find not one 
the legislature, <?l' !Jf legislativ:e interference with courts in the case of original jurisdiction while we would find rmo cases under 
exercising ot contmurng jurisdiction. tl 11 t · ,· d' t• · b C· O'. i b th S On the other hand tbe geuel'al rule, supported by the best elemen- ie appe a e JUL is tc ion given Y Ollel0 s, g ven Y e enate 
tary writers, is, that' " when an act of tbe legislatul' is repealed, it of the United States and the House of Repee. entatives. 
must be con. idered, except as. to tr'.lnsactio_us pa.st and clo~ed, as if Conure · • has the duty imposed UtlOil it under the Constitution 
it never existed.'' And the effect of repealing act upon mt· under . ~ lla ,. . . 
acts repealed, ha.s been determined by fbe adjudications .of this to fix that nppe. te jun diction and make such exceptions 
court. The subject was fully considered in . Norris ·v. Crocker, and and such reguln.t10ns as Congress '"ees fit to make, and one of 
more recently in In urance Co. v. Ritchie. In ~oth of thPs~ cases the exception whlch I in ist shall be mu de is· that the Supreme 
it wa held that no judgment could be rendernd \n a suit aftl'r the C t . 
repeal of the act under which it was brought and prosecuted. onrt ball no nullify any part of any act passed by the 

It is qu!te clear, therefore, that !his court can not .Pr?ce_ed to Congress of the United State,, and shall not declare any act 
pronounce Judgment in tbls ca~e, for It bas no longer jnr1sd1ction. ~ot uuron titntional and shall not assume to declare national 
the appeal; and judicial duty IS not less fitly performed l>y declirung . . . . . 
unaranted jurisdiction than in exercising firmly that which the pol1c1e . It IS said that the Congres · may make nustakes and 
Constitution anll the law. confer. . · : . therefore the mistakes should be rectified by the court. Yes; 

Coun el seem to have suppo ed, if effect be g1ven to the r~peahng that is a possible suggestion. It might make mistakes It j · 
act in que tion, that the whole appellate power of thP. court, 1ll ca e . · . 
of habeas corpus is denied. But thts is an error. The act of 1 G le s apt to make mistakes than a smaller number of consc1en-
<_toes not except 'from that jurjsdtctiou any case · but appeals _fro.m tiou God-fearing men discharging their duty to the Republic. 
circuit courts under tb.e a.ct of 1867. It does not affect the Juns- In the only important differences tbat have ever arisen be-
dtc~on w~ch ~as previously exercised. . . tween the Congress of the United Stutes and tbe Supreme Court, 

l\ow, ID thls case the Congress of tlle limted. Stutes lJy an so far as I can recall at this moment, the Supreme Court was 
:i.~t withdrew from th~ Supr~me Court of tlle Umted States tbe posifrrely wrong and adopted a policy highly mischievous to the 
right to pa ·s upon this particular line of habea~ corpus case"'. Republic, as in the case of the Dred Scott decision, which led 
~he Supreme Court ~·ery properly held that q<>ngre~s has the immediately to the bloody Civil War of 18Gl-G5; as in the legal 
right to malrn. exceptions and to make regulations with regard · tender case; as in the income tax case. I am talking of the 
to ca e p~ndmg in the Supreme Court. . power of Congress under the Constitution as contained in the 

.A I md, the ~aw schools have been .teaclung thousands of. Constitution, without modlf~'ing its meaning, without putting a 
b~ys ~o be la~ers, and have been teachmg them piat the Con- strained interpretation upon it. I nm talking of power a.lone. 
stitut10n estabhs~ed thre coordinate, coequal branche of the I ball talk presently of the duty of exercising that power and 
GO'rer-?ment. Tlus 1 a. fundamental error- because there were give reason why I think the time has come to exercise it. 
e tabllshed three coordrnate, but not coequal, branches of the The Constitution, Article I, section 1, declares the full powers 
Gove1:nment. . . . ye tec.1 in Congres . I wish Senator '" would listen to these 

It is extremely important to realize the lluge power · and power. of Cono:re 
duties of the. Congress. . . .All legislative 

0

powers herein granted shall be vested in the Congres. 
The sovereign luw-maktng power of the people, so far as they of the United States, which shall consi.J t or a Senate and Hou ·e of 

have clelegated such power, is vested expre sly in Congre. s, Representatives. 
using these the words of the Constitl1tion: It gave tlle House of Representatives and the Senate power to 
to make al~ laws which . hall be necessary and proper for carrying impeach any officer of the .United States, including 91udges. 
into xecuhon. the, toregotng powers and all other. powers ves~ed by It O'ave the Senate llOWer to sit as a high court of impeachment 

'tlm-1 Constitution in the Government ot the United States oL· m any 0j d d ll th F d 
1 

ffi · 
1 

· · · 
department or officet· ~i....i..-~r. over u ges an a o et• e era o cia s. 



1923. CONGRESSIONAL RECORD-SENATE. ·3841 
It gave the Senate the right to advise ·with the President of 

tlle United States and confirm the appointment of all officers of 
tlie United States, including judges. 

It gave each House authority to determine its own membership 
and its own proceedings. • 

It exempted the Members of the Senate and the House from 
arrest by judges, except for treason, felony, or breach of the 
peace. _ _ 

It provided that they should not be questioned in any place 
about any speech or debate in either House, not even by judges_. 

The Constitution gave Congress the power to lay and collect 
taxes, duties, imposts, and excises, to pay debts and pay for the 
common defense and general welfare of the United States. 

To borrow nioney, and Congress has borrowed billions under 
this authority and power given by the Constitution of the United 
States. 

To regulate commerce, and it has regulated commerce to the 
extent of hundreds of millions of dollars and it is regulating 
commerce now on a gigantic scale. · 

To establish a uniform rule of naturalization and uniform 
laws on the subject of bankruptcies. 

To coin money, to regulate the value thereof and of fo1·eign 
coins, and to fix the standard of weights and measures. 

To punish _counterfeiters ; to establish post offices and post 
roads, and under that one single line the United States is ex
pending approximately $400,000,000 a year right now. 

To grant patents and copyrights. Over a million of such 
patents have been issued. 

To constitute tribunals inferior to the Supreme Court 
To define and punish piracies and felonies committed on the 

high seas, and _offenses against the law of nations. 
To declare war, grant letters of marque and reprisal, and to 

make rules concerning captures on land and water. 
To raise· and support armies. And under that one line of the 

Constitution the Congress of the United States on June 5, 1917, 
called to the colors .10,000,000 men. 

I am talking abQut power as between the so-called coequal 
branches of this Gpvernment. -The Supreme Court has no 
power but what Congress gives it in the appellate jurisdiction, 
affirmatively gives it under its own· decisions which I have 
just read to the Senate. I am reading now the powers of Con
gress, which are gigantic and unlimited. 

To provide and maintain a Navy. 
To make rules for the government' and reg\Ilation of the 

land and naval forces. 
To provide for calling forth the militia to execute the laws of 

the Union, suppress insurrection, and repel invasions. . 
To provide for organizing and disciplining the militia and 

for ·governing such pa,rt of them as may be employed in the 
service of the United States. 

To exercise authority over all places purchased by Congress, 
can-ying into execution the foregoing powers and all other 
powers vested_ by the Constitution in the Government of the 
United States or in any department or officer thereof, including 
the judicial department. _ 

The Constitution exp_ressly pro_vides that Congress shall not 
do certain things. For instance : 

It forbade interference with the slave trade up to 1808. 
It forbade the suspension of the writ of habeas corpus 

except where the public safety required it. 
It forbade a bill of attainder or ex post facto law. 
It forbade a capitation or other direct tax on the States 

unless in proportion to the census. 
It forbade an export duty. 
It forbade a preference to be given to · the port of one State 

over another. 
It forbad~ expenditure of mouey except by lawful appro

priations. 
It forbade titles of nobility. 
And the people refused to ratify that Constitution until 

the Bill of Rights in the 10 amendments was agreed to be 
added to that Constitution and made a part of it. In that 
Bill of Rights were reserved the various rights of the people 
which Congress was charged with the duty of defending. 

The first of those rights was freedom of religion. The 
gentlemen who first wrote the Constitution forgot to put 
that in, and it was added as an after matter. 

Free speeeh and a free press. The gentlemen who wrote 
the Constitution forgot to put those provisions in. Thomas 
Jefferson and other men of his opinions demanded that they 
go "in. 

Free rigbt of assembly. 
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Free right of petition for redress of grievances. The gentle-
men who wrote that Constitution forgot to put those things in. 

The right of the States to have troops. 
The right of the people to keep and oear arms. 
The right of the people to be free from the quartering of 

soldiers upon them. 
Freedom from unlawful searches and seizm·es. 
Freedom from arrest for crime except on ilidictment. 
The right of life, liberty, and property not to be interfered 

with except by due process of law. 
The right against taking private property for public use 

without just compensation. 
The right to speedy public trial by an impartial jury. 
The gentlemen who wrote the Constitution forgot to put all 

those things in, but when they went home and heard from the 
people it became evident that it was necessary to put these 
provisions in the Constitution, and afterwards all of these 
provisions were written into the bills of rights of the several 
48 States. All of the States which succeeded the blending . 
together of the first 13 States put in their bills of rights these 
great fundamental provisions of human rights. Those already 
recited and-

The right to be informed of the nature of the accusation 
against a citizen. 

The right to be confronted with witnesses against a citizen. 
The right of compulsory process for obtaining witnesses. 
The right to have counsel in the defense of the rights of a · 

citizen. 
The right to a trial by jury. . 
rr'he rig~t against excessive bail, excessive -fines, or cruel or 

unusual punishment. 
These were the rights which were omitted and which, as I 

have said, were subsequently written into the Constitution in 
the first 10 amendments, and afterwards written into the bills 
of rights of the 48 States. 

Those who opposed the idea of having the Congress of the 
United States declare finally the constitutionality of an act 
always go back and quote Alexander Hamilton and Gerry and 
men of that class who were among those who were active in 
writing the original Constitution without the 10 amendments ; 
they were reactionaries; but, Mr. Presi4ent, progressive Demo
crats, progressive Republicans, and progressive men everywbere 

. throughout the world believe that the people ought to have the 
right to rule in their own country and that they ought not to be 
governed without their consent. The people took very good pains 
_in the Constitution to require the entire House of Representa
tives and one-third of the Senate every two years to come before 
them and give an account of their stewardship and receive the 
approval of the people before they continue the duty of making 
laws for the people. Not only thatt but the people kept in their 
own hands the sovereignty which was declared vested in them 
by the Bill of Rights in every one of the 48 States of the Union. 

On the 31st of July, 1911, I put in the CONGRESSIONAL RECORD 
an extract from the constitutions of each of the 48 States on 
this very point, because at that time when the Standard Oil de
cision was rendered I made a demand for the control of the 
Federal judiciary and put in the RECORD then the power which 
the people of this country still retained over the State judiciary. 
The people kept control of Congress, and when· Congress passes · 
a law in pursuance of the Constitution the Congress itself de
clares that law to be the supreme law of the land. and does not 
say that the law may be declared void by the judges. Unhappily, 
Congress not ha'ving in express terms · forbidden this unwise 
practice, Congress may be fairly held to have acquiesced in it, 
and when it put in a law such a provision as section 711, on page 
72 of the pending measure, which is a bill to amend and supple
ment ~e merchant marine act of 1920, Congress is agfiln doing 
the very thing which I have for so long regarded as a bad-an 
unendurable-practice, and one which ought no longer to be 
supported. 

Mr. President, the Constitution of the United States requires 
every Senator and every Representative in Congress to take a 
solemn oath to support faithfully and truly the Constitution of 
the United States. When on their oaths Members of the House 
of Representatives and of the United States Senate, with the 
approval of the President of the United Sta_tes, pass an act, a 
conclusive presumption arises that the act is constitutional, 
and this presumption can only be overthrown by the disap
proval of the people of the United States, who will return a 
new Congress to correct any unconstitutional or impolitic act 
of an expiring Congress. 

Mr. President, I wish to call the attention of the Senate to 
the supremacy of the legislative powers of the legislative assem
blies of other nations. No civilized nation permits the judges 

~. 
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on the bench to declare unconstitutional or void the acts of 
their parliaments. Great Britain, on February 6, 1700, de
clared that judges should hold their offices "while they behaved 
them elves well," subject alone to remoTal by resolution of 
Parliament. This control of the judges sufficed. That is what 
I proposed in 1911 for the United States. I thought the time 
had then come for that rule in the United States. 

France doe not permit the laws of her Parliament to be 
set aside by the French judges. No French judge would dare 
to declare an act of the French Parliament void or invalid in 
part as this bill proposes to permit. 

Italy in her written constitutional law provides that the 
judges shall not et aside an act of Parliament. 

Austria does not permit judges to set aside an act of the 
.Austrian Parliament. 

Germany does not allow the judges of Germany to set aside 
an act of the Reichstag. 

Belgium does not permit her judges to set aside the law of 
Belgium. 

Denmark does not permit her judges to set aside the laws of 
the legislature of Denmark. 

.Au tralia does not permit it; New Zealand does not permit it 
I speak of the e things because the civilized world which ha 

considered government by the people has all agreed upon this 
doctrine, and there must be sound reason for this unanimous 
opinion of mankind. It i not an accident i it is written ont of 
the blood and tears of centuries. 

Why, 1\fr. President, the English nation over 200 years ago 
decided that no longer should judges set aside the laws of Par
liament 

It is true that in the Constitutional Convention in 1788 sev- . 
-eral lawyers of distinction and privilege contended that the 
contemplated Supreme Court of the United States should have 
the right to declare acts of Congress unconstitutional Daniel 
Web ter, Oli>er Ell worth, John Marshall, and .A.lexander Ham
ilton mad the argument, and they made it on behalf of the 
great property- holder of their tates, with a view to getting 
their support for the Con titution, becau e the Constitution 
needed friends at that time ; but John Marshall, who spoke 
equally well on either side of the case, defended the Constitu
tion against the charge of Patrick Henry that it would ·establish 
a judicial despotism by the following : I should like you to 
listen to John Marshall, because he is the patron saint of an , 
the gentlemen who differ with me on this question. 

Here is what John .l\farshall said: 
Congress is empowered to make exceptions to the appellate jurisdic

tion ns to law and tact of the Supreme Court. These exceptions cer
tainly go as far as the legislature may think proper for the interest 
ll.Dd liberty of the people. (Elliott's Debates, vol. 3, p. 560.) 

This was said in the Constitutional Oon,ention that framed 
the Constitution of the United States, and will be found in 
Elliott's Debates. volume 3, page 560. 

The plain truth is, the people of the American Colonies who 
li"red under the Engli h practice recognized as a :flled principle 
of government that the judiciary is subject to the legislative 
power of the people. The English law that I referred to a mo
ment ago was to that effect, and that law was the law of the 
Colonies which they perfectly well under tood. It is true that 
Rhode Island did about this time pass an act whieh its upreme 
comt declared unconstitutional. It is al o true that the legis-
lature put the court out of office for that reason. . 

It is true that tvro or three other States had a similar ex
perience, and the court was rebuked by the people for it con-

1 duct in this matter; but in more recent years the bad practice 
of the Congress of the United ~tates has led to an extension 
of this practice, more or le in some of the State . The Legis
lature of New Hampshire removed its upreme court four times 
on the _ground of policy. 

On July 31, 1911, in Congress, and before the Bar As ociation 
of Oklahoma on the 23d day of December, 1911, I explained the 
extraordinary pains the people of the United States have taken 
to prevent the usurpation of their power by the judges. 

Mr. President, 48 States have two ways of removing judges 
·by impeachment and either by a short tenure of office or by 
resolution of the legislature. Thirty-two States have three 
.ways of removing judge . Thirty-two States may remove 
judges by re olutlon of the State legislature. Seven States have 
four ways of removing judges, viz, impeachment, legislative re
call, short tenure of office, and popular recall. 

They started the popular recall in Oregon, first, because of 
the gross aggression of the railroad interests and other private 
interests of the State, which had corrupted practically their 
whole government in the interest of property against the people. 
The recall was applied to all officials · no exception was made as 
to judges. The judges of that State now would compare favor-

ably with those of any other State. They did the ame thing in 
California recently for the same reason, when the pre ent enior 
Senator from California [Mr. JOH ON] wa making hi cam
paign for governor and winning overwhelmingly, when the chief 
issue was the recall of judges and on the slogan that " the 
Southern Pacific has got to go out of the governing business in 
California." 

Forty-five States recall judges by a short tenure of office, 
and all the States-the 48 States-have the right of impeach
ment. No one ever hears any complaint of our State judiciary 
for the very reason the judiciary is in sympathy with the peo
ple and serves them acceptably. 

The people are overwhelmingly oppo ed to the u ·urpation of 
legislative power by the Federal judiciary appointed for life. 

Nobody knew better than John Marshall him elf that the u
preme Court had no right to declare an act of Congre s void 
under the Con titution, for in the case of Ware again t Hilton 
John Marshall stated-and I ask you to li ten to the patron 
saint oi_ the opposition, Mr. Marshall. He aid: 

The legi lative authority of. any country can only be re trained by 
its own municipal constitution; thi i a principle that sprin"' from the 
very nature of society, and the judicial authority can have no right to 
qne tton the •alidi.ty of a law unless such jurisdiction i erpre ly given 
by the con titutlon. 

The word «municipal," of course, is u d in this text in the 
broade t sense. 

Thi i John Marshall. And nobody pretend that there is 
any expre~ provision in the Con titution of the United States 
conferring any such authority. 

The highe. t authority on English and Ameri an law has been 
ir William Black tone. He is the one that all law clerks, law 

school , and law stuclents swear by. Li ten to ir William. He 
ays: 

When the main object of a statute is nnrea onable the judges are not 
at liberty to reject it, for that were to et the judlcial power above 
that of the legislature, which would be subversive of nll government. 
(Black tone Commentaries, p. 85, ec. 3.) 

Thorua Jefferson had a view full of apprehension after John 
Marshall came on the bench. 

The C-Ongress did not rebuke Mar llall for the Marbury 
against Madison ca ~e, and Thomas Je.ffer on did not see the 
way clearly how to protect the country again t that aggre sion, 
bnt this is what he said: 

It ha been m:r opinion that the germ of di olntion of our Federal 
Government is in t he con~itution of the Federal judiciary, an irre
pr S"ible body working like gravity by day and by night, gllining a little 
to-day and a little to-morrow and advancin,E? with noi ele tep like 
a thief over the field of jurisdiction, until all shall be u orped. (Fed
eral L w -Joul'llal, \ol. 66, p. 293.) 

Evidently Jefferson did not observe the power of Congress to 
limit the appellate jurisdiction of the court. If be bad, he 
would not have been afraid at all of the court. The country 
is in no danger from the Supreme Court or from any other 
court. The Con titution of the United States ls all right. It 
was written a.IL right. It only need to be interpreted properly; 
it only needs to be exemplified and made to accompli h the ends 
f:or vhich it wa intended. 

l\lr. President, Andrew Jackson is another authority to whom 
I want to call your -attention. He aid of John Mar hall and 
one of his famous decisions : 

John Marshall has rendered his deci ion. Kow let us see him en
force it. 

That is what Jackson said, but I want to quote you the lan
guage of Jackson in the ca e of the Bank of United States. 
Jack on said this: 

It is maintained by the advocates ot the bank that Us unconstitu
tionality, in all its features, oufht to be considered a settled by 
precedent and by the decision o the Supreme Court. To this con
clusion I can not as ent. • • • If the opinion of tbe Supreme 
Court covered the whole ground of this act, it ought not to control the 
coordinate authoritie of this Government. The Cougre s, the Execu
tive and the court must each for itself be guided by its own opinions 
of t he Constitut ion. Each public officer who takes an oath to support 
the Constitution swears that he will upport it as he understands it 
and not as it is understood by other . It is a much the duty ot. the 
Hou e of Representative , of the Senate, and of the President to decide 
upon the constitutionality of any bill or re olutions which may be 
presented to them for pas age or approval as it is of the Supreme 
Court, whf'n it may be brought before them for judicial decision. The 
opinion of the judges has no more authority over Congre s than the 
opinion of Congress has over the judge ; and on that point the Presi
dent is intlependent of both. The authority of the upreme Court must 
not, therefore, be permitted to control the Congr s 01· the Executive 
when a cting m their legislative capacities, but to have only such in
tluence as the force ot their reasoning deser~e. (Senate Journal, July, 
1882, p. 451.) 

P1·esident Jackson oTerlooked the fact that Congress has the 
power to impeach the President and the upreme Oourt, and 
that Congress therefore exercised the overeign lnvrmaking 
power of the people, but he states correctly that "the upreme 
Court must not be permitted to control tb Congress." 

_ .... 
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Pre i<lent Jackson overlooked the power of Congress to con

trol the appellate jurisdiction of the Supreme Court, which 
would make it impossible for the Supreme Court to put itself 
in mischiev-ous confiict with the sovereign lawmaking power 
of the Nation. 

Abraham Lincoln resisted the Dred Scott decision and said 
that he would not oppose the decision as far as it related to 
the ._lave individually, and then he said these memorable words: 

But we, nevertheless, do oppose that decision as a political rule 
which . hall be binding on the voter to vote for nobody who thinks it 
wron,g'; which shall be binding on the Members of Congress or the 
President to favor no measure that does not actually concur with the 
principle of that decision. • • • We propose so resisting it as to 
have it rever ed, if we can, and a new judicial rule established upon 
thls subject. (Works of Jefferson, Yol. 12, p. 163.) 

Well, he had some trouble in reversing it. It took the 
bloodie t war in our history to rever. e it, and four years of 
frat11cidal strife, and billions of treasure; with grief, sorrow, 
heartburning, and bitter hatred that lasted for generations. 

It i hard to reverse the decisions of the Supreme Court by 
that kind of a method, b.ut it was reversed by war. They de
clared in the Dred Scott decision that slayery was a constitu
tional right; that Congress had no right to change that con
stitutional right; that Congre s had no right to pass the Mis
souri compromise law; that Congress violated the Constitution 
of the l!nited States when it passed the Missouri compromise 
law on slaT'ery. 

The decision inflamed the North and led to the withdrawal 
of the Southern States and to war. 

Mr. President, I want to can attention to the Constitutional 
Convention of 1788 and what was said and done there in regard 
to the right of the Supreme Court of the United States to de
clare acts of Congress unconstitutional either before or after 
the pas age of such acts. 

In the Constitutional ConYention which framed this United 
States Constitution, Edmund Randolph, on June 4, 1787, pro
poNed the following resolution : 

Resolved, That the Executive and a convenient number of the national 
judiciary ougbt to compose a councll of revision, with authority to 
examin,e every act of the National Legislature before it shall operate 
• • • and that the dissent ot said couecil shall amount to a re
jection unless the act of the National Legislature be again passed. 
(Elliott's Debat~. >ol. l, pp. 159, 164, 214.) 

They did not propose to finally veto an act of .Congress and 
never let it go into effect. They only proposed that the ju
diciary, with the Executive, should have a temporary veto, and 
if Congre s insisted upon pas ing a measure, to let it be the 
law, but e\en that moderate proposition was three times de
feated and ne>er received tne vote of over 3 States out of tlle 13. 

A. like proposition was also rejected August 5, 1787. (Elliott's 
Debates, vol. 1, p. 243.) 

Only 11 members of the Constitutional Convention out of 65 
favored ~iving the judiciary any control. These wer~ Blair, 
Gerry, Hamilton, King, Mason, )forris, Williamson, Wilson, 
Baldwin, Brearly, and Livingston. 

Hamilton, Morris, Gerry, an<l several others of this group 
were kn°'Yn to be strongly oppo ed to democracy. 

Georae Washington, Charle Pinkney, James Madison, and 
many others, 22 in number, are known to have expressly op
posed any judicial veto. There were 65 members and only 11 
on record as fa-voring any form of judicial interference with 
the legislatiYe powers. (This is fully set up in Davis on Judi
tial Veto, p. 49.) 

The Constitution, however, speaks for itself; it puts the sov
ereign 12ower in Congress, the power to control the appellate 
jurisdiction, and thus to prevent the exercise of the judicial 
veto, if it is attempted. 

The judicial veto has been attempted 
It has been exercised. It has been exercised with the ac

qaiescence of Congress, an acquiescence which Congress has 
no right to make. The judicial veto has proven to be highly 
mischievous in our history, and it has become unendurable. 

~fr. President, I want to call attention to the first case in 
which the Supreme Court undertook to set up the right to de
clare an act of Congress unconstitutional. It was the case of 
~Iarbury v. :Madison, when John Marshall was Chief Justice of 
the United States. 

John lfarshall was a federalist, an aristocrat, a reactionary, 
a man of · considerable ability, with a consuming desire for 
power, great tenacity of purpose, and a great hatred for 
Thomas Jefferson and his doctrines. 

.John Adams, the federalist, took ad>antage of the election 
of Jeffer on, the democratic republican, to put John Marshall, 
the federalist, on the bench as Chief Justice for life, as one 
of his last acts before he turned o>er the Go\ernment to 
Thomas .Jefferson. Keep that in mind, because it meant trou
ble, and here comes the first trouble. In Marbury v. Madison 

John Marshall violated the first principles of government of the 
English-speaking people in assuming the right to declare void 
the will of the National Legislature. 

Congress, under Article III, section 1, in distributing the 
judicial powers of the United States, when it established the 
Supreme· Court by the judiciary act of 1789, gave the Supreme 
Court, wisely and justly and lawfully, in addition to its 
" original " jurisdiction, the right to issue a writ of mandamus 
as a part of the judicial powers of the United States. A little 
citizen having a case against a great Cabinet officer could 
hardly expect to get his relief from a small subordinate officer 
of the judiciary department. When he makes a demand on 
the Secretary of State for his right, as Marbury did, he ought 
to have the backing of the very highest judicial authority, one 
that can speak to the Secretary of State on terms of some com
paratiYe equality. 

John Marshan struck down that right on the claim that Con
gress had no right to add to the " original " jurisdiction of the 
Supreme Court. Congress did not add anything to the " origi
nal " jurisdiction of the Supreme Court. The Constitution 
placed the judicial powers of the United States in the Supreme 
Court and ln such inferior courts as Congress should establish, 
and Congress, in pursuance of that authority, gaYe the right of 
issuing the writ of mandamus to the Supreme Court, as it had 
a plain constitutional right to do. 

A citizen named Marbury, in the Disb:ict of Columbia, had 
been appointed notary public by the retiring administration; 
his commi sion had been made out; it had been signed by the 
President, by the Secretary of State, had the seal on it, and 
was lying on the table of the Secretary of State for deliYery. 
The incoming Secretary of State refused to deliver it, and 
1\larbury \Vent to John Marshall, Chief Justice of the Supreme 
Court of the United States, and asked to have a writ of manda
mus issued on the Secretary of State to deliver that commis
sion. John l\Iarshall said "no"; that Congress had no right 
to authorize the Supreme Court to issue writs of mandamus; 
that that was unconstitutional on the part of Congress. And 
when he refused that jurisdiction of a writ of mandamus he 
seized the power to declare an act of Cong1·ess void, and, there
fore, attempted to make himself the judicial ruler of the United 
States bs· exercising a judicial veto O\er Congress. 

The Congress of the United States ought then and there to 
have impeached John Marshall. He was guilty of a violation 
of the true meaning of the Constitution; he himself ln that act, 
as a judicial officer, violated the spirit and purpose and mean
ing of the Constitution, and he assumed the so-vereign power 
over the legislative agents of the people of the United States. 
He held office for life, and there was no way for the people to 
get at hi~ except by impeachment. A great many men who 
would think he was wrong in his opinions, who would think 
that he had done very wrong, would hesitate long before they 
would use that drastic power, which exercised over a Supreme 
Court judge blasts his name for all history. The remedy would 
appear too drastic for the offense, because, after ttll, the Congress 
can prevent the recurrence of that kind of thing simply by 
using the power given to it by the Constitution of the United 
States. 

J efl'erson did not hesitate to denounce Marshall as a thief 
of jurisdiction, and Marshall never repeated that offense. 

It was 53 years before it was repeated, in 1856, and then, 
in the Dred Scott case, it caused the enormous catastrophe of 
the great Civil War between the Northern and the Southern 
States. 

The next mischievous step taken by John Marshall of national 
importance was in Fletcher v. Peck, where an act of the 
Georgia Legislature correcting a previous fraud was declared 
"unconstitutional." In this case the Legislature of Georgia 
had been deliberately corrupted with money by four land com
panies and induced to pass an act conveying, without adequate 
compensation, an enormous grant of land, some 40,000,000 
acres, belonging to the people of Georgia. The people of Georgia 
were enraged over it. They came together, turned out the legis
lature; they elected a new legislature; the new legislature im
mediately repealed the act. It came up before John Marshall's 
court, and after solemnly considering it he decided that a 
State did not haYe the right to pass an act "impairing the ob· 
ligation of a contract." The most mischievous consequences 
followed. It was only necessary thereafter to corrupt a legis
lature and get the grant made-that settled it forever. 

Since that time many courts have announced a wiser prin
ciple: That fraud vitiates a contract; that it !s no contract 
when it is obtained corruptly. 

A far more dangerous opinion followed this Fletcher v. Peck 
.:!ase. It was the Dartmouth case-a case that did not seem to 
be of any importance at all. The Legislature of New Hampshire 
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1 
pa sed an act incre ing the nnmber ef trustees u-f Dartmouth 

' Uo.Uege. The old tru ·tee were Federalist , the new trustees 
anti-Federalists. Marshall and Washington were Federalists; 
they o,pposed the act of the legisla:ture. Duval .and Todd sup
p rted the legislature. Mar ·hall -succeeded in p:re~nting a 

, cleci. ion at that term, and by a political campaign the other 
three judge -John on, Livingstone, and Storey-were per-

1 suaded to agree with Marshall. (Life of Webster, by LcmGE, 
p. 1-88.) 

Li ten to these WOTds.. Mr. LODGE says: 
The whole birsin.ess was managed like a quiet, decorous, political 

campaign. 
J.ui.ncellor Kent says the decision in fuat case did mo:re than 

any otller single act proceeding from the authority of the 
' United States to throw an dmpregna ble barrier around all 
right· and franchises derived from the grant of, government. 
(Kent's Commentarie , ;p. 419.) 

Fifty years later lli. Chief Justice Cole, of the Iowa Supreme 
Court, said : 

The practical effect of the Dai:tmouth College decis.ion is to e:xalt the 
rights of the few above tho e of the many. And it is doul>tless true 

. that under the authority of that declsion moce monopolies have been 

I created and perpetuated alld more wrongs and outrages upon the people 
effected than by any other single instrumentality of the G&Ternment. 
(Dubuque v. Ily. Co., 39 Iowa, 95.) · 

Judge Cooley, the great constituti-Onal lawyer, said of this case: 
It is under the protection of the decision ·of the Dartmouth College 

case that the mC>St enormous and threatening powers in our con»try 

I have been created. Some of the great and wealthy corporations :ac
tually having greater influence in the country at large, and upon the 
legislation of the country, than the States to which they owe their 
corporate existence. Every privilege granted, or right conferred-no 
matter by what .means or on what ·pretense-being made inviolable by 
the Constitution, the Government is frequently found stripped of its 
auth-01ity in very important particulars by unwise, careless, and cor
rupt le!?islation ; and a clau ·e of >the Feder.al Constitution who ·e pur
pose was to preclude the repudiation of debts and just contracts, -pro
tect and perpetuates the eru. To guard against .such calamities in 
the :future, 'it is custo-muy now for the people in form'ing their con
stitutions, to forbid the granting of corporate powers except subject to 
amendment and repeal, but the improvident grants ot an early day a.re 
beyond their reach. (Cooley on Con. Lim. 279.) 

When the Supreme Court declared the Iis ouri compromise, 
pa ed by Congress, unconstitutional and sla·very a constitu
tional rig)lt it took a frightful wa.r to settle the error of this 
judicial usarpation. 

When the S~1preme CoUI~t deelared the legal tender act void 
they took from -the Gove~nment, .or they wotild have taken from 
the Government if the case had been permitted to stand, -one 
of the strong-est .instrumentalities for the protection of the 
great Republic in the time of war. 

This ,gross error was C.Oi'rected by rever ing it. General 
Grant did that by appointing two new tludge in favor of the 
legal tender act, whose votes corrected the error of the .Supreme 
Court by .re¥ersing the previous decision. It was an undigni
fied remedy but .better tl1an none. {longress has this right now, 
but the American -people do not and will not approve any such 

· practice. The judge on the Federal be.nC'h O'Oght ta repr.esent 
the matured judgment and will -Of the American people. 

INCO:S.rE TAX CAS!ll. 

When the Supreme Court declared the income tax void and 
transferred the taxes from the wealth of the country, which 
is protected by the expenditme of such taxe , it disregarded 
the will of the peop1e of the United States and o.f Congress, 
vetoed the action of the HoUS'e of Representatives, of the 
United States Senate, and of the President, reYersed the de
cisions of the Supreme Court of the United States for a hundred 
y ars, and it took the people 16 year · :to correct 1t by a con
stitutional amendment, at a co t to the consuming masses o! 
O'\"er $1,600,000,000. 

Mr. President, it w.as not nece sa.ry to ha ye the · constitutional 
amendment at a:ll All in tbe 'vorld that was required was 
another act withdrawing from the Supreme Court the right 
to pa · upon the constitutionality of that act, and notify judges 
of the inferior courts that it should not be questioned in their 
hearing. 

·w11en the Supreme Court declared the Sherman antitrust 
law only intended to prohibit unreasonable restraint of trade, 
they rendered the act nugatory and void. The effect -0f this 
deci ion was to enthrone monopoly and to raise the cost of 
liYing. 

The 'remedy which I have proposed is very simple. The Con
stitution gi-ves Congre s ail the -power necessary. All that Con
gress has to do is to pass a suitable resolution. The Constitu
tion giYes ·Congress entire control of the appellate jurisdiction 
of the Supreme Court in these words: 

In all cases a:ll'ecting .amba sadors, other pablic ministers and con
sul . and those iD which a State shall be a party, the Supreme Court 
shn.ll have original jurisdiction. In all other ca e befo.re mentioned 

the Supreme Court sh.all have appellate jurisdiction hoth a to law and 
fact, with suc.h exception and under such recrulation as the Congr 
sha.U maJre. 

The power of Con,,.ress in this matter wa pa ed on in the 
case of William H. Mc ardle, an editor in outhern IL ::i. ippi, 
arrested by Major General Ord who wa · putting into effect the 
reconstruction act in 1 68. Mccardle sued out a writ of habeas 
corpus from the circuit court to the upreme Court of the 
United States. The Supreme Court refused to exercise appel
late juri clictlon and di mi d the ca e on the ground that 
Ooogress had withdrawn appellate jurisdiction in such habea.a 
corpus cases, and that Congress had the con titutional power 
to do so. It was a unanimous opinion. 

I have quoted eight cases of l.ilre pmport in the RECORD 
to~day. 

T.he court aid in the eOardle case: 
We are not at '.llberty to inqm're into the motives of the legi latnre. 

We can only examine into its power under the oustltution, and the 
power to make exceptions to the appellate jurisdiction of this court 
Is given by expr s woros. 

!\Yhatl. then, is the effect -0f the repealing act upon 'the CRse before 
us? "e can not doubt a.s to this.. Without juri dictle>n the court 
can not proceed at all in any cause. Juri <liction i.s power to de
clare the law1 and when it ceases to exist the only function remaining 
to the court lB that of announcing the fact and dismis ing the cau e. 
And this is not le s clear upon authority than upon principle. 

It is 1obvious, therefore, that we have no occasion to discu s 
the past history of the Supreme Court on the point of whether 
they have usurped jurisdiction in declaring eongre · ional tat
utes void. We need not go into the past. We might ay that 
inee Oangres has permitted th-e right without protest to pa s 

upon acts of Congre · , that it was not unrea nable that the 
ju tices should think them eh-es justified in exe:rcising .the 
power of saying an act of Congress was unconstitutional. I 
am willing to acquiesce in that for the purpose of the argument 
but not historically, My proposition ·deals with tb.e future, not 
the past 

I have demonstrated without the possibility of a daubt that 
this power is in Oongress, and ·conceded to be in Congress 'by 
a unanimous opinion of the Supreme Court of the United States. 

:I call attention to th.at very intei-e ting fact, rbich appears 
to be -entirely forgotten by lawyers in this body. 

l\Ir. President, I respeet and honor that great court; I re
spect the learned and al>le gentlemen who comprise that eon.rt, 
individually and per onatly; I believe in their integrity of 
mind; I belie-ve in their learning; I believe in their high per
sonal hem.or; but I tell you al:So that I believe when you have 
a jury of Irishmen you will get a home-rule decision. 

All men are fallible. Even judges are falli)}le. On the 
Supreme Court e-very season eases are decided by .the hun
dreds, as the term goes by, in which constantly there is a 
minority of §ndges on <me side _and a majority of the judges 
on the other, and e¥ery time the majo1'ity decides a case against 
the mmority there is a judicial ascertainment by the Supreme 
Court of the Up.ited States as to the f:allibility o.f each one 
of .the members ·on tile minority, .and there is not a week that 
some of those judges are no:t in the minority, so that we 
have every week through the term the judicial ascertainment 
by the majority of the Supreme Court of the United States 
of the judicial fallibility of every one of its own members. 
There is nothing surprising in that. 

.Mr. PO IERENE. Ir. President--
The VICE PRESIDENT. Does the Senator from Oklahoma 

yield to the Sena tar from Ohio? 
Mr. OWEN. I yield. _ 
Mr. POMERENE. Is not that also true in the work of the 

CongL·e s, where there is a majority and a minority? 
Mr. OWEN. It is magnificently demonstrated all the time by 

the Congress. I am merely calling attention to the fact that 
they ar-e b.uman -being in either case, whether in the Sel:la.te or 
in .the li<'>use or on the bench,-an.d when they go from the Senate 
to the bench or from the Rouse to the 'bench, a they do all the 
time, they do not cea to exemplify that principle. I am only 
talking abant a supp d infallibility of the court. I am only 
demonstrating that they are not infallible and cmght not to be 
held up as ID.fallible. 

.Just look at the income-tax case, and look at the dogma of 
the Snp.reme Court on the question of deciding an act nncon-
stltutional only when the unconstitutionality is overwhelmingly 
established, and only when there is no doubt about the uncon· 
stitutionality of the act. 

Tbat is the dogma. The Senator from Ohio as a lawyer 
knows that i a dorn:ia of the Supreme Court, and yet the pr&- · • 
fessional dogma of the court is to gi\e all benefit · of tbe d<>ubt 
in fa'Y"or of the con titutionality. The trouble about th dogma 
is they never pa any Yital attention to it. It is only -a theo
retical dogma; it is not real Hel'e is the Income Tax ca e. 

/ 
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Fo1· a hundred years the Supreme Court had sustained the 
right ot Congress to pass an income-tax law. Here was the 
income-tax law, J>assed by the House of "Representatives, who 
said it was constitutional; passed by the Senate, a:nd the Senate 
said 1t was constitutional; approved by the Attorney General 
<>f the United States and by the President of the United States, 
and they said it was constitutional ; a.nd then Judge Blank re
versed himself ornrnight and joined the other four, which 
made them five, and then they decided in spite of this dogma 
that there was no doubt whatever a.bout its unconstitutionality, 

That was rather a remarkable instance wh~re Judge Blank, 
whose name I do not care to put in the RECORD, when he first 
voted that it was eonstitutional, judicially ascertained the 
fallibility of the other four minority members of the court and 
then, when he changed his mind and joined the four minority 
members and made them five, he judicially ascertained the 
fallibility of the four he had just left, and, since he was 
on both sides, he must have been fallible, and so there was a 
demonstration and judicial ascertainment of the fallibility of 
e'rnry judge on the court by the acts of Judge Blank. 

So that men must not say the Supreme Court is infallible. 
Notwithstanding that, it is the most honorable eourt in the 
world. Notwithstanding that, the court is composed of a mem
be1·ship of men of the greatest learning, the highest character, 
for whom I have reY"erence. But I respect the Constitution it
self, and I respect the rights of the people of the United States, 
and the time is coming when the representatives of the people of 
the United States should not submit to having the power vested 
in them by the Constitution taken out of their hands, and I 
Will not yield to it so fai· as I am concerned. 

Senators will all remember the famous case of Tilden-Hayes. 
Here ''"ere :five -0f the justices of the Supreme Court; five of 
the most conspicuous and able Senators -0f the United States; 
here were five of the ablest Members of the House of Repre
sentatives-se-ven Democrats, eight Republicans. There were 
four great contested-election questions with many controverted 
questions, and every one of the 15 decided every case according 
to his own previous political predilecti-On, and the country was 
astonished to find that 8 was a majority of 15. But they did 
discoY"er iL 

That shows what men will do when they are influenced by 
their environment an<l by their predilections. The point I 
want to make is that human beings of the first magnitude are 
influenced br their training, by their environment, by their 
social atmosphern, 11ncl sometimes by the men with whom they 
dine. 

Now, if you put the sm·er~ign power of declaring void the 
acts of your legislatiye representatives in the United States . 
Supreme Court not responsible to you, you may. thank your
selYes for the result. 

The people of the United States have a right to demand of 
their representatives a protection of the rights of the people 
against the nnlllfication of the acts of Congress. The people 
of the United States have a right to know what a law .means 
after it has been passed. After Congress has enacted a statute 
of many pages the people have difficulty in understanding it as 
passed. There come out of Congress great volumes of legisla
tion submitted to the people of the country who must under
stand it, and the people are told that not a single page of any 
one of these statutes has any element of .finality in it. In the 
case of the Sherman antitrust law the courts waited 25 years 
before they t:liscovered that Congress meant a "reasonable" 
re. ti·aint of h·ade. 

STANDARD OIL AND AMERICAN TOBACCO CASES. 

Look at that great ~ase known as the Standard Oil case. Here 
was a. case where the people of this country after years of 
.struggling .finally bad their representatives in Congress, in the 
Senate and in the JlotIBe, both agree upon the Sherman antitrust 
law-that was in 1890, 33 years ago-making it a criminal 
offense to commit an act in restraint of trade, vital_ if the prin
ciple of competition is to survive; vital if the monopolies a.re 
not to be permitted to kill off every competitor and have a 
masterful control over the market and over the price which shall 
be paid for that which the people produce and for that which 
the people are compelled to buy; vital if the cost of living is 
ever to be lowm·ed to a reasonable point. It took the people 
years to get that law on the statute books. They struggled for 
that statute for 20 years before they got it. Finally they got it 
In 1890-33 years ago. Now it ls void, practically worthless, be
cause nobody knows what a "reasonable" restraint of trade is. 

After taking years to get that law on the statute book, it 
.finally, by the slow, -Oragging, wearisome process of the court, 
came before the Supreme Court in the trans~l\fissouri and joint
traffic cases, and th~re in three diffe1·ent decisions that court 

declared that Congress meant what it said and that it was the 
law, and any act in restraint of trade was criminal. 

Then the trusts came to Congress and tried to get a remedy. 
I want Senators to listen to the report of the Committee on the 
Judiciary on this -very remarkable case. The propo ed relief 
bill was introduced by Senator Warner, of Missouri, .January 
26, 1908. Here is the report of the Senate committee refusing 
to write the word " reasonable" into this act. Congress had 
said it is not reasonable to deny liberty to another man, no 
matter how small; it is not 1·easonable for men to meet and .act 
in restraint of trade, restraining some other man from his 
rights. Listen to w.hat the Senate committee said : 
· The antitrust act makes it a crlminal -011'.ense to violate the law and 
provides a punishment applied by fine and imprisonment. -To inject 
rnto the act the question of whether rui agreement or combination is 
i1~sonable or unreasonable would render the act, as a cdminal or }lenal 
s1.atute, indefinite a:nd uncertain, and hence to that i!xtent utterly 
nugatory and void, and would practically amount to a repeal of that 
part of the .act . . • • • .And while the same technical objections do 
not apply to civil prosecutions, the injection of the rule of reasonable
ness or unreasonableness would lead to the greatest variableness and 
uncertainty in the enforcement of the law. The defense of reason.able 
restraint would be made in every case, and there would be as many 
different rules of reasonableness as cases, courts, and juries. • • • 
To amend the antitrust act as suggested by this bill would be to entirely 
emasculate it, and for all practical purposes render it nugatory as a 
remedial statute. 

President Taft in a special message to Congress Januai~y 7, 
1910, condemned the proposal of so amending the law, filld said 
that such an amendment would-
put tnto the hands of the court a power impossible to exercise on any · 
consistent principle which will insure the uniformity of decision essen- • 
tial to good government. It is to thrust upon the court a burden that 
they have no precedents to enable them to carry and to give them a 
power approaching the arbitrary, the abuse of which might involve our 
whole judicial system in disaster. 

The Supreme Court, in the Standard Oil cases and American 
Tobaceo case ( 1911), thereupon proceeded to emasculate it and 
render it nugatory by writing an opinion which in effect held 
that a reasonable restraint -of trade was not unlawful after 
Congress had deliberately and expressly refused to so amend it 

I am going to read just one opinion from Judge Harlan on 
this case. Justice Harlan was an honored member -of th-at court 
for 25 years or more-<>ne of its leading lights. Listen to what 
he says: 

• • • By every conceivable form of expTe&.<;ion the majority of the 
tJ:ans-Missouri and ,:i:oint l!affic cases adjudged that th~ act of Congress 
did not allow restraint of rntexstate trade to any extent or in any form 
and three times it expressly rejected the theory, which had been per: 
sistently advanced, that the act should be construed as if it had in it 
the word " unreasonable " or " undue," but now the court, in .ace-0rd
ance with what it denominates " the rule of reason," in effect inser,.t:s in 
the act the word " undue," which means the same as " unreasonable " 
and thereby rnalres Congress say what it did not say-what, as I think 
it plainly did not intend to say, and what, since the passage of the aet' 
it ha explicitly refused to say. It has steadily refused to amend th~ 
act -so as to tolerate a restraint of interstate commerce even where 
such restraint could be said to be "reasonable" or "due." In short 
the court, by judicial legislation, in effect, amends an act of Congress 
relating to a subject over which that department of the G{)vernment has 
exdusive- cognizance. 

I beg to say that, in my judgment, the majority in the former cases 
were guided by the " rule of reason," for, it may be assumed, they 
knew quite as well as others what the rule of reason required when 
the court seeks to ascertain the will of Congress as expressed in a 
statute. It is obvious, from the opinions in the former cases that the 
majority did not grope about in darkness, but in discharging the. solemn 
duty put on them they stood out in the full glare of the "light or 
reason" and felt and said time and again that the court could not 
consistently with the 9ons_tit~tion? and ~oul_d not. usurp the functions 
of Congress by indulgmg ID )Udicial legislation. They said in ezpress 
words in the former cases, ID response to the earnest contentions of 
counsel, that to insert by construction the word "unreasonable " or 
" undue " in the act of Congress would be judicial legislation. Let me 
say also that as we all a~ree that the combination in question was 
illegal under any construction of the antitrust act, there was not the 
slightest neces ity to enter upon an ext.ended argument to show that 
the act of Congress was to be read as if it contained the word " un
reasonable " or "undue." All that is said in the court's opinion in 
sup'port of that view is, I say with respect, obiter dicta, pure and 
simple. 

In respect to the decision on the income tax, Mr. Justice 
White, afterwards Chief Justice, in dissenting, said: 

I consider that the result of the opinion of the court just announced 
is to overthrow a long and consistent line of decisions and to deny to 
the legislative departme~t of the Government the possession of a power 
conceded to it by the uruversal consensus for 100 years, and wfilch has 
been recognized by repeated adjudications of this court. (157 u. s. 
429,) 

Mr. Justice Jackson, of the Supreme Court, in his d1ssenting 
opinion on the income tax decision, said: · 

Considered In all its bearings, this oeclslon is, in my judgment, the 
most disastrous blew ever struck at the constitutional power of Con
gres . (158 u. s. 7v5.) 

Mr. Justice Brown, In his dissenting opinion, said: 
I can not escape the conviction that the decision {)f the court In this 

great ease is frau~bt with immeasureable danger to the future of th~ 
country and that it approaches the proportions of a national calamity. 
• • • I hope it may not prove the :6rst tep toward the despotism 
of wealth. (158 U. S. 695.) 
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· ::\Ir. Pre ident, I ao not concur ln tbe attitude of Justice 
Brown in regarding it ns a national calamity, or of Justice 
Jackson, who said it was the most disastrous blow ever struck 
at the constitutional power of Congress, because Congress has 
all the power it needs. It requires no change of the Constitu
tion. · It needs but to instruct the judges as to the extent of 

' their power, and the remedy ls abundant Congress need but 
'. say that it shall not lie within the power of any judge on the 
, bench to question the constitutionality of an act of. Congress, 
' and that it shall not lle within the power of any judge upon 
the bench to change the policy of an act by reading into the act 
anything which Congres. has not written into it. . 

The judges on the bench have no .desire to deal with arro
gance or with usurpation wlth the powers of Congress. This 
practice ha grown up tlu·ough many, many years, but the time 
ha come to correct it. I am calling the attention of the Senate 
and of the country to it, and I am determined that while I 
remain in this body no uch provision as that found on the 
eventy-. econd page of thl. bill, in section 711, shall e\er be 

passed again ·without m~· protest. 
~1r. POINDEXTER. Mr. President--
The VICE PRESIDE~T. Does the Senator from Okl::ihoma 

yield to the Senator from Wa hington? 
l\1r. OWHK I <lo. 
l\lr. POTh'DEXTER. I understand that the section of the 

bill which the Senator from Oklahoma is opposing is a section 
that proviU~ that in case any portion of the bill, if it shall 
become an act, shall be held unconstitutional by the courts, 
that shall not aft'ect the constitutionality of the remainder of 
1t. It is pnt in there a a precautionary provision by the 
framers of the bill and by Congress, if Congress shall approve 
it. to protect an act of Congress from being held to be invalid 
by the uprerne Court or any other court of the United States, 
Ju o far us Congress has that power. I understand that the 
.:enator from Oklahoma i! taking a position, which is quite 
unusual nowadays, that Congress has power by appropriate 
legislation to deprive the courts of jurisdiction to hold an 
net, or any part of an act, unconstitutional. 

Mr. OWEN. The Senator ls quite right. 
~1r. POINDEXTER. I fail to see the consistency of the 

8enator's opposition to this ectlon, which is intended to ac
complish the very purpo e which the Senator from Oklahoma 
is advocating, in so far us it can do so. 

~lr. OWEN. No; l\Ir. President, it is \ery far from accom
pliRhing the purpose which the Senator from Oklahoma has 
in \iew. It ls, in effect, a coneession on the part of Congress 
that the court has the right to declare unconstitutional an act 
of CongreBs, and that I do .not assent to. On the contrary, 
there should be put into this bill a provision that the court 
shall not hnve anr right to appellate powers over the question 
of tbe constitutionality of this or any other act. 

l\Ir. POINDEXTER. I understand, then, from the Senator's 
po, ition, that he, by his opposition to this section, is of the 
opinion that if any part of this act shoulcl be held to be uncon

titutional, the whole act should fall as unconstitutional. 
:\Ir. OWEN. No, sir. 
Mr. POINDEXTER. The provisi~ which the S~nator is mov

ing to strike out is intended to prevent that Tery result. 
Mr. OWEN. No, sir; the Senator fails to perceive that I 

o ject to the Congres consenting to have any part of the act 
b Ing declared unconstitutional I am not willing to ha\e the 
court declare any part of the act unconstitutional. 

Mr. POINDEXTER. But the Senator does not accomplish 
thnt purpose by strlldng out this provision of the act. 

Mr. OWE-.~. I will nccomplish that purpo e, if the Senator 
pleases, by an amendment that I will offer in lieu of it. 

Mr. POINDEXTER. That would be quite a difl'erent proposi
tion ; but the Senator has not offered anything in lieu of it, and, 
us I understand, he is opposing this provision. 

Mr. OWEN. Yes; the Senator is qu1t\5 right. I am opposing 
that provision, and at the proper time I will offer the amendment, 
which I ha¥e justified by the matter that I have submitted to the 
Senate to-day. Unfortunately, few Members of the Senate hear 
what is being said. Few Members pay any attention whatever 
to the quotations which are put in here from the Sup1·eme Court 
Itself. Both sides bnYe vacated the Senate Chamber. They do 
not hear it. The argument may be 'ital to the Nation, but no
body pays any attention to it. Our rules of unlimited debate 
have killed debate and driven Senators from the floor. 

Mr. POINDEXTER. That shows n weakness on the part of 
Congress-on the part of one branch of Congress, at least. 

Mr. OWEN. No; I think it is really due to a weakne s in our 
own rules. We have adopted the rule of unlimited debate here, 
nnd it has killed real debate. 

Mr. POINDEXTER. Tlle Senate makes its own rules, and in 
so far ns the rules are defective the Senate is responsible for 

them. The Senator from Oklnhom::i. now castigate t11e 
Senate-

Mr. OWBN. No; I am not castigating the Senate. 
Mr. POINDEXTER. Well, he criticize it--
Mr. OWEN. No; I am not eT'en criticizing it. I am merely 

commenting upon an obvious fact. 
1\Ir. POD\'DEXTER. He comments upon an obviou fact un

faT"orably to the Senate. 
Mr. OWEN. That depends on the point of view. I wish the 

majority of the Senate thought so. 
Mr. POL'\"DEXTER. And yet the entire burden and purport 

of the argument of the Senator is to give to these branches of 
Congress that he says pay no attention to the vital needs of the 
Nation absolute and autocratic power over the people of the 
country, without any con titutional limitations whatever. 

l\Ir. OWEN. The Senator from Wa ·bington would like to 
ha~e the Supreme Court exercise this power over Congress; and 
if the Senator will take the trouble to read in the RECORD what 
I have said, he will find that there ls an abundant justification 
for what I have said. The Senator, however, comes 1n at the 
last moment and hears only a few words of what I say and 
makes an observation which occurs to him, and which is per
fectl~· natural and reasonable, and with which I find no fault. 
I am not criticizing the Senate particulnrly. I am merely call
ing attention to what is an obvious fact. I have tried time and 
time again, in the most earnest and serious way, to get direct 
cloture 1n this body. I would vote for lt to-day, notwithstand
ing my objection to this bill. 

Mr. POI::\"DEXTER. Mr. President, 1f the Senate is subject 
to the comments that the Senatot from Oklahoma makes we may 
pre ·ume that the other branch of the Congre s is subject to Uw 
same characterization, that it make rules under which it L 
more or less incapacitated from doing bnsine s efficiently. Row 
does the Senator base upon that propo~ltion the doctrine which 
he now announces, that it should have supreme power, un
affected by any constitutional limitations? 

1\lr. OWEN. I do not want to repeat the peech I have jw t 
made. I have been speaking for. an hour or more, and layin"' 
the g1·otmd to justify what I ha\e said, and I must ask tile 
Senator to be good enough to read it, because I clo not want to 
repeat it. The Hou. e of Repre eiltatives ha · cloture, the · Sen
ate has not, and my observat!ons are qulte jn "tified. 

1\lr. BROOKHART. Mr. President, I should like to a ·k the 
Senator from Washington if there i. any other court in th 
world that has power to set aside legislative 'tatutes except . 
the Supreme Court of the United States? 

l\Ir. POINDEXTER. All the courts of Great Britain hav 
such power and constantly exercise it. 

1\lr. OWEN. Oh, no. They do not. 
l\Ir. POINDEXTER. The Senator i entirely mi. taken ahout 

that. It may be an unusual exercise of power, but there i. · a 
constitution in Great Britain, although it has not the advan
tage that I believe results from having a con titutlon 1n writ
ing. They have, · however, an unwritten constitution. 

Mr. OWEN. Yes; and the com1:s do not et a ide acts of 
Parliament, either. 

l\Ir. POINDEXTER. If the Senator is fami11ar with the 
judicial history of. Great Britain, be will find many occaslonFt 
upon which acts of Parliament of Great Britain have been beld 
to be unconstitutional and in violation of the rlgbts of U1e 
people and of the British constitution. 

Mr. BROOKHART. Recently the procedure was amended :;o 
that the power of the House of Lords even, was taken away 
and subordinated to that of the lower Hou e of Parliament. 

1\Ir. KELLOGG. Mr. President, will the Senator yield? 
Mr. OWEN. Yes; I yield. 
Mr. KELLOGG. I should like to say to the Senator from 

Iowa that I have heard the House of Lords within the last 
10 years pronounce opinions declaring laws of the Provinces of 
Canada in violation of the British North American act, which 
is the written constitution of Canada.. 

Mr. BROOKHART. Mr. President, that doe not rench the 
point I raised. 

l\'lr. OWE..~. That does not reach the point at all. 
Mr. BROOKHAR1'. The legislation of the Dominion, of 

courNe, is subject to the House of J ... ords and to the English 
courts. I was speaking of the acts of Parliament itself. 

Mr. POINDEXTER. They have clone 1t as to the lnws of 
Parliament, too. 

l\lr. OWEN. I challenge the Sen:::ttor to put th<' rnf'e in the 
RECORD. 

Mr. POINDEXTER. I shall be very gl:la to accommodate 
the Senator from Oklahoma. 

_Mr. OWEN. I will ask the Senator to put them in the 
RECORD. He wlll find difficulty in finding them. 
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l\Ir. President, Mr. Ju 'tice Harlan said, in - regard to this 

inrome-tax decision : 
It o interprets con titutiona1 provisions • • • s.s to gl'fe privi

leges and immunities never contemplated by the founders of th~ G~_y
~rnnumt. • • • Tbe serious aspect of the present de~sion is t.uat 
by a new interpretation of the Constitution it so tles the hands of 
the legislative b.ranch of the Government tbat without an •me-ndment 
of that instrument or unless this court at arune future time should 
return to the old theory of the ConBtltution~ Congress can not subject 
to taxation, however great the needs Qr pressing the necessities of the 
Governme11t, either the invested personal property of the conntry, 
bonds. stocks, and investments of all kinds. etc. • • • I can not 
as enf: to an interpretation of the Constitution that impairs and crip
ples the just powers of the National Government in the essential mat
ter of ta.xatiol} nnd at the flame time discriminates against -the greater 
part of the people oi our country. rnss u. s. 695.) 

Mr. Justice Harlan Eiaid on another occasion: 
When the American people come to the conclusion that the judiciary 

of thh; land is usurping to itself the fnnetions of the legillative depart
ment of the Government. and by judicial ooustruction iS declaring what 
ls the public policy of the United States, we will find trouble. Ninety 
mmions of people-all sol"ts of people with all sorts Qf beliefs-are 
not going to ubmit to the usurpation by the judiciary of the functions 
of other departments of the (':r0vernment and the power on its part -to 
dP<'1are what is the public policy of the Bnited States. (2.21 U. S. 1, 
106.) 

That is the language of a justice of the Supreme Court I am 
quoting. Senators should listen to it and remember the rights 
<>f the people. 

1\lr, Theodore Roosevelt, before the Colorado Legislature, 
J>Olnted out the grave danger in recent court decisions· in de
feating humane laws, and stated: 

If such decisions as these two indicated the court's permanent atti
tude there would be really grave cause for alarm, for such decisions. if 
cou istently followed up, would upset the whole system of popular 
government. 

And he referred to such decisions as "flagrant and direct 
contradictions to the spirit and needs of the times." 

Senator RoBERT M. LA FoLIEI"lE; in his introduction to Gil
bert E. Roe's wor~ "Our Judicial Oligarchy," said: 

Precedent and procedure have combined to make <>ne law for the rich 
and another for •.he poor. The regard of the eourts for fossilized prece
dent, their absorption in technicalities, their detachment from the vital. 
living facts of the present day, their constant thinking on the silie of 
the rieh and J;>OWert'ul and privileged classes have brought our .courts 
tnto conflict with the democratic spirit and purposes of this generation. 
Moreover, by usurping the power to declare laws unconstitutional, and 
by presuming to read their own views into statutes without regard to 
the plain intention of the legl lature, they have becoone in reality the 
IJVPl"ellle lawmaking and lawgivln~ institution o.f our Government 
They have taken to themselves a 1>ower it was never intended they 
should exercise ; a power greater than that in.trusted to the-courts of 
an::r othe.r enlightened natlf)n. And because this tremendous power has 
been t10 genera.Ily exerci ed on the stde of the wealthy and powerful 
few, the courts have become, at Iastt the strongest bu1wark of special 
privilege. They have come to constitute what may indeed be termed 
a "judicial oligarehy." 

Thomas Jeffers()n, in his letter to Mr. Jarvis, in 1820, re
buked him for assuming that judges should have power over 
the legislature, the judges being themselves beyond control 
except by the impossible remedy of impeachment, and said : 

You seem to consider • • • the judges as the ultimate arbiters 
of all constitutional questions; a very dangerous doctrine, indeed, and 
one that wou1d place us under tbe despotism of an oligarcby. 

A number of books have recently been written upon this 
matter, as Our Judicial Oligarchy, QY Gilbert E. Roe; The 
Judicial Veto, by Davis; The Majority Rule and the Judiciary, 
by William N. Ransom, with an introduction by Theodore 
Roosevelt· The Spirit of the American Constitution, by Prof. 
J'. Allen s'mlth ; all of which emphasize the need to correct the 
practice I have referred to. 

When the Standard Oil Co. was dissolved their stock was 
worth about $600,000,000. Six years afterwards it was worth 
twenty-four hundred million. At the present time I do not 
know what it is worth, but very, very much more than that. 

Our yielding to this sort of thing will account for the growth 
o1 monopolies in this country, for the manner in which prices 
for the necessaries of life have gone to a point which is dis

, tressing the people of this Nation from one end to the other, 
which is ruining the farmers and stock raisers, tbe little 

~ p1·oducers, and the small consumers. 
:Mr. LENROOT. Mr. President, before the Senator leaves 

that subject, will he yield? 
. Mr. OWEN. I yield. 

Mr. LENROOT. I would like to get the Senator's viewpoint. 
. Suppose Congress should pass a law respecting an establish· 
· ment of religion. Does the Senator think that should be the 
law of the land? 

:Mr. OWEN. I will suppose nothing of the kind. 
Mr. LENROOT. But I say, if Congress did. 
Mr: OWEN. I refuse to agree that it might. No such pre

sumption is possible. 
Mr. LEJ\TROOT. Of course, I see the predicament the Sena

tor would be iii--

/ 

lUr. OWEN. I see the Senator's predicament when he makes 
an impossible . suggestion. 

Mr. KELLOGG. Will the Senator yield to me? 
Mr. OWEN. I yield to the Senator. 
Mr. KELLOGG. Suppose the Congress should pass a law 

providing for the seizure of papers, an unreasonable search 
and seizure, in violation of the Constitution, on which papers 
a man could be convicted of a crime, would the Senator ay 
then--

Mr. OWEN. The sup.position Of the Senator is well-nigh 
Jmpossible, and If mnde can be c-0rrected by Congress. 

Mr. KELLOGG. I will say to the Senator that Cougre. s 
did pass such a law, and in the Bairo case the Sup1eme Court 
held it to be unconstitutional. · 

1\fr. OWEN. If Congress does make a mistake, when it is 
b.rougbf to the attention of Congress properly it will always 
be corrected. • 

Mr. KELLOGG. I can show the Senator dozens of acts 
in which Congress has sought to take away the rights of citi
zens guaranteed to them under the Bill of Rights, which took 
centuries to establl h, which the courts have declared uneon
stJtutional. 

Mr. OWEN. The Senator can find, if he Wul take the 
trouble, unnumbered cases~they are of daily occurrence in 
this body-where the Congress of the United States is giving 
relief to one citizen after another whenever he comes here 
and shows he has a case. 

Mr. SHIELDS. l\Ir. President-
Mr. OWE.No I yield to the Senator. 
Mr. SHIELDS. In line with the ·Sllgge tlons made by the Sen

ators who have just taken their seats, when Congress passed a 
law inv~ding the reserved powers of the States, and providing 
for an equality of the races, in fact, putting the negroes, who 
were formerly slaves, over their former masters throughout 11 
States in the Union, did not the Supreme C(}u:r:t do right in 
holding it unconstitutional and void, and did it not have the 

·power to d-0 it? 
Mr. OWEN. Yes; I think it did right, and I think Congress 

did wrong at the end of the war in passing such an act, I will 
answer the Senator. He need not think he has made a conclu
sive argument by his question. 

Mr. SHIELDS. I expected the Senator to give an answer. 
Mr. OWEN. I will answer the question. It is true that at 

the end of the Civil War, when men•s passion had risen to a 
point where reason became blind, such legislation was passed. 
It was an error on the part of Congress. 

Mr. SHIELDS. Then, if it had not been for the power of the 
Supreme Court, what would have happened? 

Mr. OWEN. Wait until I finish. It was a mi take by Con
gress; but I will say to the Senator. and also to the Senator 
from Minnesota, and to others who have raised this point, that 
while Congress may make a mistake, if Congress ma~es a mis
take, the people of this country ·can correct it at the ballot box; 
but they can not correct a mistake made by the Supreme Cour4t 
appointed for life, upon which there is no review. _I will say 
more to the Senator, that while Congress may make a mi. take 
the probability of 500 meri, on their oaths of office, making a 
mistake is less likely than a smaller number making a mistake, 
and as between the two I prefer to have the power exercised 
by the representatives chosen by the people of this country at 
the ba1lot box, responsible to the people, and not put that power 
in the hands of those who are not responsible to the people. · 

::\fr. SHIELDS. Then. Mr. President, while Congress is think
ing over its mistake, and repealing it, in the meantime the man 
would be hung. 

A-Ir. OWEN. That remark is more witty than wise. 
Mr. President, I have finished what I had to say, and it goes 

into the REoORD. If those Senators who are not here are inter
ested in it, they will find the quotations from the Supreme Court 
of the United States itself justifying what I have said. It is 
for them to determine upon the wisdom of the policy which I 
have suggested. 
REPORTS OF DISTRICT PUBLIO UTILITY CO::llPANIES (S. DOC. ~O. 303) . 

l\Ir. BALL. I ask unanimous consent to have printed as a 
public document the reports for the year ending December 31, 
1922, of all public utility companies in the District of Columbia. 

The PRESIDING OFFICER (Mr. Poil\"'DEXTE& in the chair). 
Is there any objection-: The Chau· hears none, and it is so 
ordered. 

REO:RGA?nzATION OF EXECUTIYE DEPARTMENTS. 

:Mr. SMOOT. Mr. President, I ask unanimous consent to 
report back favorably without amendment from the Committee 
on Appropriations the joint resolution ( S. J. Res. 282) to amend 
the resolution 9f December 29, 1920, entitled "Joint resolution 
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to create a joint committee on reorganization · of the adminis
trative branch of the Goyernrnent." I will simply say to the 
Senate that it provide~ for the extension of time until July 1, 
19::!4. The Senator from "llis. issippi [Mr; H..umxsoN] is a mem
ber of the commission, and I think he will join me in asking 
unanimou "' consent for its immediate consideration. 

Mr. HARRISON. I think the joint resolution should be 
passed. '.rhe time has expired, and only yesterday, I believe it 
wa ·, wa the preliminary. report which had been prepareu by 
:Mr. Brown, at ·the instance of the executive ·department, sub
mitted to the joint commission. The joint commission has not 
had time to consider any of the problems involved. It is quite 
an ambitious scheme, and it would eem to me that tbe tiine 
should be extended and that there should be no opposition at 
all to the extension. · 

.:\Ir. JONES · of Washington. With the understanding that it 
will involve no di ··cu ·sion, I have no objection. · 

Mr. OWEN. I would llke to ask whether or not the r~port 
has been printed :is a document? I noticed it in the CONGRES
SIONAL RECORD, but in uch fine print it was difficult to read. 

1Ir. SMOOT. We are going to have a' larger p1int of it. 
: Mr-. OWEN. Will it be printed. in larger type? 
·i\lr. SMOOT. It will be. " , 
~Ir. OWEN.' I think it ougllt to be printed so as to be easily 

Jegible. 
Mr. SMOOT. · I will say to the Senator that we have that in 

mind, a.nd it will be done. It will be printed on sheets ·about 
tbe size of tho ·e I presented to the Senate on yesterday, so 
that any Ileron even without glasses will be able to read it. 

l\1r. OWEN. Will there be some memorandum explaining the 
reasons for the adjustments which have been uggested? 

1\-Ir. SMOOT. Not until the joint commission meets to discuss 
the matter. Then we shall make a ·report upon it. · 

Mr. OWEN. I read it with great ·interest in the RECORD, 
blit, as I said,. it was in such small type it was difficult to read. 

'There being no objection, the joint resolution · was considered 
as in C-0mmittee of the Whole, and it was read, as follows : 

Re11olved, eto., That section 3 of the ·resolution of December 29, 
1920, entitled "Joint resolution to create a joint committee on the 
reorganJzation of the admini~tratlve branch of the Uovernment," 1g· 
amended. by striking out the the wo.i·ds " the second Monday in Decem
ber, ;192:.?," and inserting in lieu thereof "July 1, 1924." 

The joint resolutiop. was reported to the Senate without 
amendment, ordered to be engrossed for a third reading, read 
the third time, and passed. 
.AGRICULTURAL DEPARTMENT APPROPRIATIONS-CONFERENCE REPORT. 

Mr. McNARY. Mr. President, I submit a conference report 
on the Agricultural appropriation bill and ask unanimous con
sent for its immediate consideration. 

The PRESIDING OFFICER. The report will be read. 
The .Assista.nt Secretary read the report, as follows: 

The committee of conference on the di~agreeing votes of the 
two Houses on the amendment of the Senate nmnberetl 33 to 
fbe bill (H. R. 13481) ''making appropriations for the Depart
ment of Agriculture for the fiscal year ending June 30, 1924, 
and for other purposes," having met, after full anu free confer
ence, have agreed to recommend and do recommend to their 
respective Houses as follows : 
· -.Amendment numbered 33: That the Senate recede from its 
disagreement to the amendment of the House to the amendment 
of the 'enate numbered 33, and agree to the same . . 

CHAS. L. 1\fCNARY, 
W. L. Jo~"'E , 
LEE S. OVERMAN, 
E. D. SMITH, 

Manaue>·s on the part of t he Senate. 
SYDNEY ANDER ON, 
WALTER W. MAGEE, 
EDWARD H. W .A ON, 
J. P. BUCH..\NAN, 
GOBDON LEE, 

Managers on the vart of the House. 

l\Ir. HARRISON. I merely wish to inquire, in reference to 
the conference 'report, what items it covers? 
· Mr. McNARY. Mr. President, the amendment covered by 
the Teport relates to the construction of roads in national 
:forests. '.rhe Senate refused to concur in the amendment of the 
House to the ·amendment of the Senate and ent it back to the 
committee of conference with instructions that the Senate con
ferees should insist upon the Senate amendment. The bill, as 
it · passed the House of Representatives, ·carried an item of 
$6,500,000 for that purpose, $3,000,000 only being made immedi
ately available. Upon the motion of the Senator from Arlzona 

[Mr. CAMERON] tne whole amount, namely, $6,500,000, was 
made immediately available. The conferees met, but tlle House 
conferees refused to yield to the ·demand of the Senate con
ferees, and so the Senate conferees finally yielded to the House, 
there being simply some modification and ome impmrnment 
of the language of the item, I now ask tllat tl.le Senate adopt 
the House provision as to the one particular item. . . 

Mr. HARRISON. ~Ir. President, I understand, then, there 
is just one matter that is in disagreement. I see that the 
junior Senator from Arizona [1\lr. CAMERON] is in the hamber, 
The senior Senator from Arizona [llr . .A HURST} is not now 
present. He has temporarily gone into the cloakroom; but it 
would seem to me that perhaps he ought to be he1~e before this 
report is adopted. · 

lVIr. McNARY. If the senior Senator from· Arizona desires 
to be present, upon the request of the Senator from Mi issippl 
I shall withl1old the request tliat action be ta.ken on the report 
at this time. I will state to the Senator from Mississippi that 
I shall can up the report again, if I may haYe an opportunity of 
securing the floor, when the Senator return' to tlle llamber. 

The PRESIDING OFFICER. The report will lie over for 
the pre.:!ent. 

Mr. McNARY subsequently said: Mr. Pre ident, I call up tlle 
conference report on the A.griculfaral appropi'iation bill for the 
fiscal year 1924. . 

The VICE PRESIDENT. The conference report ha been sub
mitted and read. The que tion ic:; on agreeing to the conference 
rep.ort. 

l\Ir. Cfu.\lEnON. Mr. President, re-serving tlie right t<:> object, 
I wish to ·ay tlmt I feel that the agreement between the con
ferees on the part of the Senate and the House has so modified 
amendment numbered 33 that" while it does not quite meet with 
my apprornl and does not gi re us the $6,500,000 to which ·we are 
justly entitled, yet on account of the lateness in the se sion I 
do not feel that I should obj~ct to the adoption of the report at 
this time. I believe that a proviso has been put in by the House 
which will safeguard our interests and give the Forest Service 
the necessary lee·way whereby they can expend the full amount
$6,500,000. Therefore I hall not object to the adoption of the 
report, but I wish to read the prodso so that it will appear in 
the RECORD at this point : . 

Provided ftirtlier; That the Secretary ot Agriculture may incur obliga
tions, approve projects, or enter into contracts under Ws appot·tionmeut 
and prorating of this authorization, a.nd · his action in so doing 
shall be deemed a contractual obUgation of the Federal Government for 
the payment o! the cost thet·eof: Protif.d~tt further, That the approprla
Uons heretofore, herein, and her·eafter made for the purpose of carrying · 
out the provisions of section 8 of the act of July 11, 1916, and of section 
23 of the Federal highway net of November 9, 1921, and acts amendatory 
thereof and opplemental thereto, shall be considered available for the 
purpose of dischar~g the obligations created. hereunder in any Stq.te 
or Territory: Pt-01.11ded further, That · the total expenditures on account 
of any State or Territory shall at no time exceed its authorized appor-
tionment. . , 

I think that will cover the question and give the Forest Service 
the necessary authority in ot·der to utilize the appropriation of 
$6,500,000. 

The VICE PRESIDENT. The question is on agreeing to the 
conference report. 

The report was agreed to. 
P.ROHIBITION ENFORCEMENT AND THE CIVIL SERVICE. 

!\:Ir. SHIELDS. Mr. President, there is a bill upon the calen· 
dar of the Senate-No. 927, S. 3247-entitled "A bill to transfer 
to ·the classified service agents and inspectors in the field 
service, including prohibition agents and field inspectors ap
poirited and employed pursuant to the national prohibitlon act, 
and for other purposes," which I believe concerns legislation 
of great importance and ought to be enacted into law as soon 
as possible. The present session will soon be · at an end, and 
this matter should be attended to next Monday when the cal
endar for bills unobjected to will be called. Under the ftve
minute rule I .will not then have time to present the merits of 
the bill, and I am a'laillng myself of thi.· opportunity to do 
so that I may challenge the attention of the Senate to the im
portance of the immediate consideration and favorable· action 
upon the measure. The public interest .and the proper and etn-

. cient enforcement of the Federal prohibition laws require that 
the agents and employees engaged in this service should be 
placed under the civil service law and subject to its provisions 
and regulations. These employees were by section 38 of the 
Volstead law expressly excepted from the civil service law be
cause that wa claimed to be a war or emergency act, but with 
the mi.derstn.nding · and expectation, as I am informed, . that 
after the eighteenth amendment to the Constitution, known as 
the prohibition amendment, should become e1fectiYe, they would 
be covered into the classified service as other employees ot-' the 
Federal Government, but in the supplemental Volstead law 
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thereafter passed it was not done and they yet remain open to 
political influences uncler the demoralizing spoils system. 

The propriety, if not necessity, of placing these employees 
under the civil service law is recognized by the public, and 
especially by the good men and women throughout the country 
who favored prohibition as a great moral and economic reform 
.and wish to see the laws for its enforcement executed justly and 
efficiently and in a manner to obtain and maintain the respect 
of the people. · These men and women favored and worked for 
prohibition because they believed that it would advance the ma
terial interest and promote the prosperity of the people and re
move a great cause of distress, suffering, depravity, and crime, 
without pay or compensation for their time and services. 
The necessity of placing these employees under the civil service 
law has been called ,to my attention by a number of these faithful 
workers, and I have been asked to urge upon Congress proper 
legislation for that purpose. Some time since I received a letter 
upon the subject from the president of the Tennessee Woman's 
Christian Temperance Union, Mrs. Minnie Alison Welch, of 
Sparta, Tenn., one of the ablest and most devoted women of my 
State, which so well states the merits and the public interest 
for this legislation that I can not do better than read it : 
Hon. JOHN K. SHIELDS, 

Washington, D. O. 
MY DlllAR SIR: We notice that Senator STmtLING's civil sen·ice bill 

(S. 3247) has been reported favorably to the Senate. We believe that 
this is the best remedy we can procure for the enforcement ot the 
eighteenth amendment and Volstead law. While it may not eliminate' 
all the bad elements that have gotten in, time will eliminate them, and 
this bill will afford us a better opportunity ·ror getting more efficient 
prohibition agents. 

We are hoping that you will see fit to use your inftuence and vote for 
this bill. The public welfare demands it and white-ribboned women of 
our State and many other good women are hoping that you will stand 
for the measure. 

Thanking you for your interest in the same to1· prohibltion, I beg to 
remain, 

Cordially yours, MINNIB ALISON \'\'.:BLCH, 
State Preaident. 

I wrote Mrs. Welch that I would examine the Sterling 
bill and if I believed thaf its provisions would secure better 
officers and more efficient enforcement of the laws enacted 
by Congress for the enforcement of the eighteenth amendment, 
prohibiting the manufacture, importation, and sale of intoxi
cating beverages, I would support it, as I favored the enforce
ment of those laws in good faith and efficiently, like all other 
laws, as I had always been for order and law enforcem_ent. 

I conferred with Senator STERLING in regard to his bill and 
urged him to bring it forward as soon as practicable. I found 
hini deeply interested in the matter and ready to procure action 
at as early a date as possible. Senator STERLING introduced a 
bill on April 25, 1921, to place these employees under the civil 
service law. It was referred to the Committee on Civil Service 
and Reform. Afterwards, on March 7, 1922, he introduced an
other bill, which was also referred to the same committee and 
favorably reported to the Senate December 13, 1922, and is the 
one now upon the calendar. I will refer to the provisions of 
these bills later. I understand a bill having the same object 
was introduced more than a year ago in the House of Repre
sentatives, but that so far the committee to which it wa.s re
ferred has made no report upon it. I have no personal knowl
edge of why this great delay in consideration of these bills has 
occurred. 

I understand that there are 1,800 Federal agents and em
ployees engaged in the prohibition service, a greater number 
than in any other branch of the service not covered under the 
civil service law. A few days ago I read in a Washington 
paper a statement which speaks for itself, and as I know noth
ing in regard to the matter I will read it: 
RAPS DRY APPOINTBIS-ANTI·SALOOY LE.AGUll BLOCKS CIVIL SlllRVICll FOB 

AGENTS, CHARGE. 
The Anti-Saloon League bought the Volstead Act with congressional 

patronage, and therefore is opposing application or the clvil-senice 
rules to prohibition-enforcement service, W. D. Foulke, National Civic 
Advice League vice president, charges in a letter he is sending to S. E. 
Nicholson, Anti-Saloan League secretary. · 

The Federal prohibition service no-w is corrupted by officials appointed 
under the spoils system, he said. 

I have seen no denial of this serious charge. I have also been 
informed that charges of a similar character as those contained 
in this_ news item have been made to Members of Congress by 
Mr. Foulke, but of these I have no personal knowledge. 

The large number of these employees and the great delay · in 
placing them under the civil-service. regulations compels every
one interested in the subject to believe that there is some im
proper reason for the delay of this legislation. The Republican 
Party, now in power, and the Democratic Pa1~y are both 
pledged to the maintenance and enforcement of civil service 
and the application of the civil service laws to all employees 

of the Go\ernment, and this delay is in direct violation of those 
pledges. 

Mr. Preaillent. there is no class of Federal -employees which 
the public interest demands should be .under the classified serv
ice than tho e whose duty it is to enforce the prohibition laws. 
They c?me closer to the people, their persons. their effects, 
and their homes than any. other class of employees. They per· 
form daties which bear directly upon a great change in the 
habits, .usages, and customs of the people in their private life 
resulting from the enactment of the Volstead law and which 
closely and intimately _affect the great and acred rights of 
personal liberty, private property, and the sanctity of homa 
None but the best, most intelligent, and law-abiding men should 
be intrusted with such duties. Every precaution for the 
protection of the people from oppression and maltreatment 
should be taken and go hand in hand with proper measures 
for the efficient .and just enforcement of these laws. We 
know by common report that when the , Volstead law was 
pas ed that there was appointed some prohibition officers in 
perhaps every State who misconstrued their power and 
duties . and enforced the law in an o:ppressive, rude. and. 
offensirn way, wit,hout search warrants or Yidence that would 
justify the issuance of a searcll warrant, searching the 
persons of men and even of women and of the effects and houses 
of the people, and assaulting them on the highways in a most 
outrageous manner. Some of them have been charged with accept
ing bribes from bootleggers, brutal assault and murder and some 
of them indicted for these offense". but I know nothing of th~ 
facts and will not attempt. to state them. Generally speaking, 
these practices have been abandoned and forbiuden, but occa
sionally we still hear of cases of this kind. There is no question 
but what the conduct of these officers aroused opposition to the 
enforcement of the law a.nd generated disrespect for it which 
otherwise would not have existed. Proper examination by the 
Civil Service Commission of applicants for this service and an 
ascertainment of their . character, their intelligence and prud
ence, as well as _of their efficiency and courage, will be Qf in
estimable benefit . and protection to tlle people in their dearest 
rights as well as contribute to the thorough and efficient en
forcement "Qf the law. 

Mr. President, the bill introduced by Senator STERLING April 
~. 1921, which is entitled ''A bill providing for the uladng of 
Government employees engaged in the enforcement of national 
prohibition under the civil service," I think better than ttie 
one subsequently introduced by him and now on the calendar·. 
'.rhis bill (S. 1376) provides that the agents and employees for 
the enforcement of Federal prohibition shall be appointed under 
the civil service law and that within tliree months from the 
passage of the act the then incumbents of all those positions 
shall be subject to the competitive requirements of the law and 
required to successfully pass open competitive examinations in 
order to retain their positions. The bill reported to the Senate 
places the positions of these agents and employees under the 
civil service law and bodily covers all the present Incumbents 
into the civil service without examinations of any kind; and · 
under it the present employees and agents, whether good or bad, 
or efficient, will remaih in office for years, certainly untll there 
is another a~inistration in power. The provisions of this bUl, 
I must say, gives color to the charge that the delay in placing 
the prohibition employees in the classified service is due to 
po~itical machinations ; and bodily transferring of those now in 
office is clearly intended to protect political appointees, without 
regard to good and efficient service and the rights of the public. 
When we reach this bill upon the calendar I shall offer the one 
first introduced by Senator STERLING as a substitute and urge its 
passage, because it will provide for better service both in the 
interest of the people and the Government. 

Mr. President. I ask, without reading, that the two bills re
ferred to be printed in the RECORD as an appendix to my re
marks. 

The PRESIDING OFFICER (Mr. LENROOT in the chair). 
Without objection, it is so ordered. 

Alr. SHIELDS. l\lr. Pre ·ident, that the Federal Government 
is meeting with considerable difficulty in enforcing the· laws 
enacted by Congress for the execution of the prohibition amend
ment can not be denied. The President of the United States re
cently called together the governors of the States and asked their 
aid and cooperation iu suppressing the manufacture and sale of 
intoxicating liquors for beverage purposes. When the Chief 
Executive hangs out a signal of distress of this kind we must 
know the situation is real and serious. The Congress has 
made a special appropriation of the enormous sum of $9,000,000 
to defray the expenses of this special law, in addition to the 
general appropriation· for the Department of Justice · having 
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eharge of enforcing the ·criminal laws of the. Federal Govern~ . in J,>l'acticalzy all the Sta;t and which was deemed' r sonable 
ment. I know of no other law which has called for sncb and just. 
special tr.eatment and the expenditure of so great .a sum of This pro'Rsi011 w disregarded,. a law as passed be-fcxre the 
money in its enfOO-cement. The :preSS' of the coontry teems with e:q>ira.ti<In of the year all-Owed, ancl before the amendment be
acconnts of bootleggers a.ml the- activities of the officers o.f came· effective, undet> the pretense tha:t It "\"\:'US. a war measure 
the law in pmsuing and arresting them, arul in some States and eame within th~ extraordinary war power of an"'res 
the dockets of the United S.tates district oom:ts are · congested although tbe armistiee· had been igned nen.rly a year b

0

ef~ 
with prosecutions against them. These facts ean not be denied ~d our Army~ vrit.b the a:eeptio of · few thon nd men, had 
and they must be dealt with practically and honestly. The been demobilized and peae l'eigned throughoot the laud. What 
cause or causes creating these conditions must be ascertained troops we did llave were in cant00:ment p:roteeted from the 
and examined and removed, whi-ch: l think can be done.. While use of into:ricating liq_uo.rs by the State laws and an act ef 
it ma-y take some time, yet I have confidence in the supremacy Congres~ :prohibiting the sale of ch 1iquOTS. within 10 miles 
of the Government, the ability .and integrity of the courts, e.f aDy c&ntonment, shipyarU, or El.th~ Government a.gen . 
and the efficiency e-f law officers. If we find that a la.w made The peopl£- realiz.ed: that the law was p npm mudu:lent 
to enforce ..the Constitution o-f our country is not e1'fective1 it pretense. disc~ting th~ great moral eau - it p-ropose.d to aid, 
should be .amended. but we· should neve.r nm up tbe white flag and resented the action of Ccmgress. These were my views: 
o:r surrender to lawlessness. Every provision of our Censtitu- and I voted against that law fm- these :J!e:tson an , as well 
tirui must and shall be euforce.d reasonably and justly and as OB account fil S&me o:f its; tlrastie and eonfusing provi
consisten.t with ev-ery other provision .ef th3.t great instrument. sion~ in part ·not a.nthorized by the prohiooti0n amendment. 

I wish to disuss bdefiy some of the causes which, I think, P1·esident Wilson vetoed it, ancl I again voted to- S\1St!l.in his 
lia\;e brought about .and encouragro tbis lawlessness and the dis- veto, but tbe Cong:r pas ed it over the Presidmt's objections. 
respect which it mu t be- eoneefied exists for the F~eral laws After the e.-On:Stitutiona1 WD6ldment oecam ffeetive w t 
for the enforcement of the eighteenth amendment and many of is kn·own as the Vol tead supplemental law ~a enacted. 1 
the officers and employees engaged in tha:t service. voted against this also, because wl'lat wa 1.-no n a the Stanley 

:\.Ir. President, the eighteenth amendment to. our (Jonstitu- amendment, to protect "the pe-YSe>ns, their efliect , p pe1~ and 
tion, :ratified by the State January 28,.1919, ordained that a.fte houses, as providw &~ the fOll:l"fh amendment of the C<mstitTu
one year fi:om the ratification of that .article the manufaeture, ti-0.11, against unreasonable se:are:hes. '- .not all&wed a e>ffel-ed 
importation,. trans{)ortation, o.r sale Of intoxicating liquors within and the modifi d form in Which it was PltS d is insuffrci-ent to 
the United States and all terlitori~s sub-ject to the jurisdieti&11 gtv~ such proteeti-0n. · I regret the noteS' of my ..,'!>e ch in tlle 
thereof, for beve-ra.ge p.urpose ~ be pro.hibited. Senate in fa.\01· 0f that amendment. were mislaitl and tbe speech 

The amendnient confers the only power Congress has to leg- faUed to reach the REcom>. · 
islate upon this ubject and was and.is confia.00 to the time and The origil1al Vol terul Act covers some- W parre of closely 
P.lll'.JlOSes in the amendment specially stated and set forth. printed matte.rand tlle regul: ti0I1S made fo1· i.t enforcement bv 
It . is not, like many other censtitutienal pro.visions, self- the Federal prohibition commi ~sioner, and banng the effect of 
executing,. and it was the duty of the Congress to pass. laws f~ law, som~ ~page&; the supplemental law, I tlriak, cevers about 
the pre.per·emoreement of It. 4 pages; thu what is known a. the Volstead law is a volu-

Wben the amendment was proposed it seemed to meet with . mm0us document eontaimng ome 00- p.rinted pa:ge of inmi.mer
the approba:tirul of a maj01"ity <>f the people of the United able pro-visions and e-x~tion , so inTolved and confnsing that 
States, and it wa promptly i·atified by the States. Public the eourts and the lawyers ha "e difficulty in interpreting its 
entlmen,t favored it. It was the result of long and patient labor me:.tning and' making i"t impos fble of understanding- by the 

an.d edu~ation of the- churches of all denominations and sllch people upon whom it i intended t& o--pernte. 
philanthropic and benefieent organizations as the Anti-Saloon Mr-. Pre iden ~ it wa ·bnrmm nature far the people Of this 
Leaocrue~ the Young Men's Christian Association the Women"s countI-y, many o.f wb.om had alwayg favored prohihition laws. 
Christian Temperance Union and others, and Qi the Federal and and even teetotalers to re\'oJt against sueb ud'den and drastic 

tate Govei·nmen~ the great railw.ay and othel' eorparations legislation, interlerfng with things that they had previously 
employing thousands o:f men and wonien and the mamrfactur- exel'C'~~d 'the right to determine for themsetve , and their habits, 
ers and other business men, demanfilng fo..r the p.roteetioo of the appetites, u ages, and customs-. The enforcement of the amend
public and their- own interest. that their .empl-0yees be sober ment WRS' not handled dlpromatica11y and judiciously and' in 
and free from the vice ()f drnnkenness. All these influences, such manner as to eommend it to the people, a:fEonI it the cor
reiigious, moral, and busine ~com.bi~ in demanding obriety~ dial reception that a reform measure sh:ould have, and to win 
temperance.: in.du try, and efficie~y,, an.d their united efforts and retain pub:rtc respect. 
\"\:ere irresistible and resulted in the eighteenth amimdment. - Mr. Fresid€.Ilt, -it is unpossible arbitrarily to legislate morality 

I do not controvert the fact tbat there was a respectable er religion into men and women especially those o;f a free and 
minority of the people opposed to the-·amendmenit and that there independent people like Americans. Yon can not ehange the 
are some who are still opposed to it and would have it abro- habits, the passions, CJf men overnight by mun-made law. It 
gated,. but a.bre>gation is a vain h<>pe and their e:ff<U'ts ill not has been tried in all ages, and while in some instances outward 
succeed. The amendment is in the Oonstituti-On, a part of our Conformance has been achieved, yet inwardly. tbere was no 
Sllpreme law, supported by the expressed will of a majority of change in tho e sought to be controlled. God alone can effect 
the :people of the United tate and it is there to remain per-. sueh: changes in man. It must b~ done by patient labor, educa
manently. I vo.ted for the amendme~ and I can conceive of tlon, example, and appeals to the higher and nobler impulses ot 
no conditions under which I would vote for its abr()gatian. men and women, their love of humanity and justice, their 

Tbe trouble the Federal Govel'Ilment has in enforcing p.ro- patriotism, and, :finally., by their love and 'fear of their God. 
hib.ition in my opinion, is not opposition of the people to- the Bishop Wood tock, in a splendid address delilered some weeks 
amendment, but to the law enacted by Congress fo.r its en- ago, spoke upon this subject as follows: 
forcement, known as the Vol tead law-ori:ginal and SUPI>le- The consciou. ness of the need of God carries with it the craving 
mental--and the influences and cireumstances under which for moral and spiritual freedom; for the world is becoming weary ot 
th t d d hich tt d th ·. t' reform and irl'itated by regulation, while it long foi: ehoiee, s lf-

ey were enac e an W a. en eu exeeu .ion. expre sion, and self-determination. We can not r egulate a world spir-
Altho.ugh the amendment, which for the first time conferred itually nor reform it morally by law and compulsfo.n. What the world 

upon Congress the power of controlling the manufacture and now most surety needs i not re.former . but spir~tua.I leaders, not re£U].a
sale of intoxicating liquors for beverage purposes provided on tlon but moral and splr~~al red~ption. :rhis· red~mption never has 
. . ' . . been promoted on a political basis only. It must be supported on a 
its face that it should not be eft'.ecti\e for one year from its higher basis to give it motive and inspiration. Men may restrict the 
:ratification by the States, within that year overzealous persons, libe.rty of other by. regulation and re.foi-m, but it always fall hort. 
not willing to abide by the provisions of the constitutional Unrestricted regolation and reform may go . o far as to say that the 

. State makes the con cience, and therefore the tate can do no wrong. 
amep.dment they had aided to make a pa.rt of the fundamental It took a harrowing war to explode this political heresy. w hold that 
law of the land, before the expiration of that year pressed God gave and guides the conscience, and that tll conS£1fnce makes the 
throu"'h Congre s the original Volstead law precipitating pro- nation. The one would .mak.e the sword tile defense of civilization i .the 

• • • 
0 

• other would make the cro s its redemption and the con cience it gmde. 
hib1tion suddenly and prematurely upon the co.untry. The time The fu'st i the • rast b·nggle of a belated feudalism," the econd is 
when the amendment should take effect was de-ferred to allow the conscious ·need of God in the glOJiou& Ubei.1:y oi the soM of God. 
the people to prepare themselves to conform to. the great change I also have an editorial from the Journal and Tribune, a 
made in their habits and to permit those who had been thereto- daily paper published in my State, written by its able and ven
fore engaged in the manufacture and sale of into:xicafulg liquors erahle editor,. who h for 50 years fougbt the can e <>f pr . 
for beverage pw·poses legitimately and under the protection of hibltion in Tenn ee and aided much to ere>wn that strurrgle 
Fed~al Ia:vs to arrange their business so that as little. loss as with splendid sue OOth in the law enn ed by the ge:neral 
po ible might fall upon them and tbos.e to whom they were in- assembly o:f the State and it enio:f; ment f>.y t lJe. con tituted 
debted, a practice that had been pursued in the prohibition laws authorities entrusted with it ~ admini tration, sugge ted by a 
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statement in the iuaugural adure..,s of Gov. Austin Peay, the 
present d istinguisbed e:x:ecutiYe of JDY State, which I will read : 

THE PCllPO E OF IA."'f-lfADE LAWS. 

Jn his inauguml add1·es delivet•ed Tuesday, Governor Peay, address· 
ing the membership of the State general as~embly, gave utterance to 
these sentence : 

•• I beg its . membership to "Studiously refrain from t h consid ~ation 
of moral, social, temperance. or other legh:;lation of distracting charac
ter until tbe way. and means have been found and effected to restore 
sound and orderly government in thi State. The statute book are 
now filled with laws on tho:<e subjects which are not being enforced, 
and mereJv to impose penaltie. in act which juries will not impose in 
pra.ctic~ is ,~o waste time and lower the Iawmal..ing authority in public 
eshmahon. • 

Whether or· not the lack of Jaw enforcement is due to the lack of 
will or effic1enry of the court and tho e who serve on juries, it i not 
our purpose here and now in · this connection to stop and inquire; that 
i IP.ft to the intelligPnt rende1· to s:ettlr- for liimself or for bP.r~Plf. 

But there is one thing that has been , aid in the e column, time and 
n"ain and is bere i·epeated. It iR an impo~sibility to mak a ad man 
.,.~od 'b,. :tatute: the man-made law may make one npp~ar good on 
the out. Ide. while in fact be i. a fair imitation of the ·• whited 
sepnlc:ber." . . .. 

It never was intended that m the matter of md1v1dual morality the 
State sbould take the p1acP of the church. If the church stands in 
need of :my protection in the performance of _ib: d!Jties. that it must 
have, It ls provided for in a ~tatute that. make 1t a !m~dem~anor for an;y
one to di.'turb public worship. We fail in recallmg a smgle ca.e m 
which that statute has been violated the offender escaping the penalties 
fixed. l . r•h p · Looking at the ~ituntion !rom that v ewpomt , uvvernor eaY lS not 
open to adverse criticism in asking the Iegislatur to refrain from the 
makin.,. of new laws. llUll..ing people rlghteou by stntute, and turning 
it attention to the making of fewer offices. taxing the_ peop!(" for the 
pavment of .,alaries that are of benefit only to those who are the occu
pants of offices created for t heir speci:ll benefit and as rewards for 
political , ervice rendered. to be continued in the next political cam-
p:Ugn. 

The principles, · so well staterl in the~·e utterances. fully sup
port the views I ha·rn advanced .about mun-made la ;vs, concern
ing moral conduct and religjous beliefs of men, aml. to my mind, 
are incontro•ertlble. Tltey illustrate and account for the 
troubles the Federal Government is now having in enforcing the 
\olstead law. The discontent and re~entm nt from these 
causes will disappear with the lapse of time nnd are already 
much abated. 

~fr. Pre··ident, it was unfortunate, in view of the manner in 
which tlie Yolstead law was precipitated upon the ~ountry with 
such unseeml~· haste, that the agents and employee appointed 
to execute it were excepted from the civil service, and their 
offices became the prey of political patronage. It was unfor
tl.mate that too many of these appointees could not grasp the 
delicate dutie intrusted to them and proceeded to enforce the 
law in man~~ cases rudely, oppressively. and unlawfully, thus 
increasing the discontent and resentment of the people. How 
much better 1t would ha'°'e been had these employees been ub
jected to a chil-serYice examination and none but proper men 
appointed. There would haYe been less antagonism tfl the law 
and a more efficient execution of it. This· l'tin all now be 
remedied by lacing these auents and employees under the 
civll service law. 

Mr. Presi<lent, another cau ·e of the difficult~· in the ucce;:;s
ful enforcement of the Volstead law is the resentment of the 
people- growing- out of the arrogant and in olent assumption of 
certain parties, and especially some here in Washington, implied 
from utterances aud actions, that they placed In the Con
stitution the eighteenth amendment and enacted the laws for its 
execution and that they are now enforcing it. . They assume a 
personal proprietorship of all the e measures and their execu
tion to tl1e exclusion of the Government and the people. These 
men got into the limelight as the officers. agents, anrl lohbyi:.:ts 
of the Anti-Saloon I~eague; and, although the prohibition 
amendment has become an accomplished fact and the laws to 
enforce it have been enacted, they are unwilling t forego the 
pie~ ures of prominence on the front pages of paper , the exer
cise of the power of that organization. and. above nll things, 
to relinqui ·h the salaries upon wllleh they have fattened for ~o 
long a time. Tbey assume that they are prohibition. anrt 
attempt to usurp the functions of tbe constituted authoritie , 
duly elected and responsible to the people, in enacting laws and 
appointing officers to execute them; and they are in this wny 
doing the organization. composed of good men and women, 
which they are misrepresenting, a great injury. 

Mr. Wayne B. Wheeler, who, I understuntl, has been on a 
salary paid by the Anti-Saloon League since his early manhood, 
now po. es n its general counsel and legislative agent. his 
duties and ncti"\'"ities being cliiefly that of a lobbyist here in 
Washington, is perhaps the most arrogant of these men. His 
pretentions to the control of the Congress of the United State 
are unprecedented, so far as I am informed, in the history of 
fue Government. 1\1r. Wheeler and others with him have not 
hesitated to interfere in the election of Senators and Ilep
re entatives in Congress and clenounre them and attempt to 

defeat their election when they fail to be go-rerned ·by their 
dictation. 

They denounce judges, district attorneys, and other officerfl 
whose duty it is to administer and enforce the laws of the 
country, and they interfere constantly in the appointment of all 
Federal officers, attempting to establisll and enforce as the 
first qualification of such officers that they support such legis
lation and measures as to them, in their limited and narrow 
vision~ may seem proper. Give them their way and prohibition 
framed ·and admini tered according to their dictation would 
beeome tlte sole provision of our Con titution and the sole ob
ject of the Fede1·al Government and its administration, a con
dition inconceivable. disastrous to the people, and intolerable. 

Some time ngo my attention was called to a circular, broad
casted by We field superintendent of the league in Tennessee, 
a man who had recently been imported from a distant State, 
solidtillg contributions for the support-that is, payment of 
salaries of local and national agents, containing brazen state
ments of the activities of l\lr. Wheeler in these words: · 

A numuer of Congressmen who hold the balance of power and pile 
up majorities in Congress come from the Southern and Western States 
where money for organization and educational purposes is scarce'. 
They have alwuyfl had to have help from the national leai:ue. • • • 

In addition to the above, the amount from Tennessee for the na
tional league helps to provide for the maintenance of the entire national 
organization. It al o helps to provide for the maintenance of our na
tional office at Washington, D. C., under the very successful manage
ment of Ron. Wayne B. Wheeler, one of the greatest diplomats anct 
attorneys in .!.merica. 

And again: . 
· From this offic~that of Yr. Wheeler-needed le;isla tion is initi~eJ, 

a constant watch is kept on the actions of CongresM, anrl when oppost
tion appears d:mi?er signals are flashed to every State in the Umon. 

'Ihe succe~s or failure of national enforcement depends upon th 
powel' of our nntional organization and its Washington headquarters 
backed by the State . to defeat the nomination and appointment of en: 
forcement officials, l'luch as United States district attorneys, Federal 
euforcem("nt officer , nnd agents, United States district judges, and 
man~· uther :i.pnlicants for office who are out of sympathy with the en
forcement of prohibition. Every State logically must ca.rrv its pro-
portionate burden of this expense. · 

'Iltere was a meeting recently connected with prohibition en
forcement in the city of. New Orleans, at which were present 
Mr. Roy Haynes, Federal prohibition commissioner, M1·. Wayne 
B. Wlleeler. and Dr. Purley A. Baker, who also holds a position 
with the Anti-Saloon League, in which the two latter made 
as..;;aults upon the courts of the country mid the Congress. 
Whether this meeting was called by l\Ir. Haynes and attended 
by the other geutlemeu, or whether it was the meeting of ·Mr, 
Wl.t!"eler and Doctor Baker and l\Ir. Harnes attended it, I do 
not know, but certain it is that l\1r. Haynes was present, and 
listened to these a ·saults upon the judicial and the legislative 
branches of the Government, he ·being a part o( the executive 
ln·ancll, without objection and without dissent. What I shall 
read appeared in the ~ew ·Orleans papers and has heretofore 
been placed in the CoNGRESSION AL IlECORD, December 12, 1922 
by Senator BROUSSARD, of Louisiana. I read from the RECORD: 

I want to ~·t'iterni:e what I said_ Sunday, said Dr. Purley A. Baker, 
gen1>ral snperrntendent of the Anti-Saloon Lengue of America, at the 
opening of the second d8.y of the law-enforcement conference at the 
Grunewald Hotel, Monday. Twenty per cent of the Nation's Federal 
iud!i.e..<J .ought to be in the penitentiary at hard labor or impeached. 

• · These scoundrels who sit on the bench, and I use the term d
visedly ," . aid Doctor Baker, referring to the 20 per cent of the Federal 
judges who he said were obstructing enforcemei;it of the pt·ohibition 
law, "are drunkard t hemselves. I bold them responsible for the shoot
ing down of 300 ::;plendid law-enforcement officers during the last 
year.'' 

l\Ir. Wayne B. Wlleeler is reported as making at the am~ 
meeting tlte:Se mi.8leading and outrageous statements: 

The average prohibicion agent is patriotic and loyal, and the per
centag>" of problhition agents slain on duty ii:; higher than t he per
cPntage of soldi+>ris of the American Army slain during the World War. 
It is a shame that when these honored and hard-working men are sbot 
down FPderal jutlges often condone with the bootleggers in tead of 
going after them. 

* • . • • • • 
We have no fear of Congress nullifying the dry legLlation. Th6 

Anti-Saloon Leagu~ controls Congress. 
A foltler, vurporting to haye been prepared b~· a man wllo 

styles llim ·elf .. geueru1 ·ecretary board of temperance, prohibi
tion, and public..: morals, Methodist Episcopal Clturch,'. and a 
citizen of tlle State of Oregon, contains the statements I now 
read: 

PUT ONLY DRYS O~ GUARD. 

There is anothPr forwa1·d step which Rhould he tak'en. One of th 
greatest hindrances undf.:'r which prohibition now operates i that our 
enforcern nt offiens in gh·en States receive their appointments through 
the recommendation of United States Senatori:;, and some of them with· 
out con ·cience or ('are have succeeded in filling the enforcement $ta« 
with men· who are wet in their views, pl'Oliquor in their svmpathies, 
a.nd actually antagonLtic to the eighteenth amendment. Thei·e must be 
a sentiment created tllat will stamp out thi$ treason and will make a 
United SU.tes ~enato1· ·wllo deliberately secures the appointment of & 
United States judge, United States district attorney, or n. Feder.al en-

_) 
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forcement officer who is against the law he is sworn to enforce feel the 
wrath of the whole people for his betrayal of a sacred trust in thus 
thwarting the will of the Nation and making easy the Violation of its 
law. . 

There is another leaf to turn in this volume -Of enforcement expe
rience. The records will show that 135 Government representatives
officer of the enforcement service--have lost their lives as our repre
~entatives trying to have our laws respected. They have been shot 
down in cold blood, have been run over with high-powered cars, have 
been burned to death by high-voltage wires set a trap for them, have 
been poisoned, and every .method of devilish ingenuity has been devised 
to destroy the repre entatives of this Government who enforce prohi-
bition. • 

Whe.n we have sent our men up against this combination we have 
handicapped them with advices that they shall not shoot or do bodily 
injUl'y except as a very last resort, and when as a last resort they have 
in a few instances fired on men resisting arrest and seeking to do them 
injury, these Federal officer have actually been put on trial for murder 
in the first degree,· and the prosecuting attorneys-perjured scounarels
who W'el"e sworn to give aid to the Government's agents but were 
champions of the bootlegg-er , have tried their best to railroad Federal 
otficers to the gallows or to the State prisons for merely enforcing the 
prohibition 1aw exactly as other officers are enforcing other laws. 

Out in my State, Oregon, the pro ecuting attorney who made him
self infamous by thu prosecutirig a F-ederal prohibition officer was 
i·ewardoo by the pusillanimous governor with a position on the circuit 
bench of his -state. I should, f{)r the honor of my State, say that the 
people of the State attended to the govexnor's case on the 7th of 
November last 

Think of the character of the man who would impugn the 
motives and malign. the offi.cel's .of his State without justification 
of any kind, as 1 run credibly informed, and thus misrepresent 
the great clmr.ch be claims to speak for. 

The Anti-Saloon League in New York is a corporation, and 
its officers are subject to the laws regulating corporations in 
that Stat.e. A man by the name of W. H. Anderson was im
ported from another State and made superintendent of the 
league, with a salary -Of $7,500. His con.duct has been marked 
by violent and vicious assaults upon the governor and members 
of the general assembly; the United States Senators, judges, and 
other o.ffieers of that Stat.e, charging them with all sorts .of 
offenses, calculated, if not intended, to shock eonfidence in them 
and de troy their efficiency as the duly elected representatives 
of the people. This self-constituted guardian of morals and of 
law and order in that great State has recently been investi
gated by the district attorney of New York, and, among other 
things, facts have been developed which tend to show that he 
obtained from the corporation $24,700 for his own use, claimed 
by him to have been expended for the benefit of the league, but 
for which be produced no v<>uchers and .made no statement -0f 
bow the money was expended or to whom it was paid, or even 
where he obtained the money for such purposes. When called 
upon by the district attorney for a statement, he first offered to 
make full disclosure, and afteywards employed counsel, under 
whose advice he refused to give any information and claimed 
immunity under the statute of limitations. 

Mr. Presiden~ these arrogant and intolerant men do not 
hesitate to assault and criticize the highest and the lowest 
Government officials of the executive, legislative, and judicial 
departments of the Government when in the discharge of their 
duties they do not conform to their individual views of con
stitutional or statut-Ory law. They attack judges for exercising 
their judicial powers and discretion with-Out knowing the facts 
upon which their judgments are pronounced. They hold over 
these officers implied. threats -0f political defeat if they do not 
yield to their dictation or criticize them for unwarranted in
terference in governmental matters. When the Senate was 
considering what is known as the judges' bill, providing for 
the creation of some 24 Federal judges last year, if I can 
he allowed to refer to a personal matter, I had occasion to 
criticize ~lr. Wheeler for officious and pestiferous interfer
ence in that legislation, and the field secretary to whom I 
have referred as a 1·ecent importation into Tennessee I am 
informed in a published statement unscrupulously and un
truthfully charged that I was opposed to all law enforcement, 
notwithstanding that as a lawyer and as a judge I had always 
-advocated and aided law and order and the enforcement of 
all the laws of the land in a just and reasonable manner, a 
record known to all the people of the State and of which he 
mu t have been informed-evidently because of my proper 
criticism of Mr. Wheeler. 

When the time comes when I must abdicate the functions of 
the high office of United States Senator to any man, associa
tions of men, or corporate interests and be governed by their 
dictation. I will no longer deserve to hold that high office. 
I have always conformed my views to the caucus determina
tions and platform pronouncements of my party, not involving 
constitutional questions, and have kept faith with my campaign 
pledges, but in all other things I have been, and will c<>ntinue o 
long as I am here to be, governed by my best and conscientious 
judgment of my duty as God has given me the light t:o see the 
right, without considering what effect such action will have 

upon my political fortunes. I certainly will not submit to the 
dictation of those who daim to contr-01 the Congre , and their 
misrepresentations and forecasted opposition have no terrors 
tor me. 

l\Ir. President, 1t is currently reported that all applicants for 
the office of prohibition director and other agents of that erv
ice nmst be appro,ed by these men, mid that the indor einent of 
the Senators and Representati"Ves of the States where they ar-e 
to be appointed and in accord with the administration are worth
l~s without such approval The limit was reached, I think, 
when recently tbe President had under consideration the pro.
motion of a United States district judge of my State a man 
above reproach in his private and official conduct, to be a jus
tice of the Supreme Court -0f the United States, Mr. Wheeler, 
who was supporting another applicant fur tbe place, insinuated 
things .against him in a eonversation with tbe President which 
he afterwards withdrew a.s unfounded, doubtle s because .he 
knew the President did not believe what he aid, as well as 
becau e there was no .truth in what he had a~ and proceeded 
to compliment the distinguished jurist 

And yet these gentlemen talk about law enforcement when 
they .are .assaulting and making stat~ents, without evidence 
and without :fads to support them, against the c-0urt of the 
country and the officers of the law1 which will shock the con
fidence of the people in the judiciary of the country, the very 
citadels of good government and law enforcement and bring 
them into disrepute. I bave neveT belie"ed that a good citizen 
would be guilty of such conduct .and have always con idered 
it lawlessness of the worst character. The courts of the coun
try are the sanctuaries of the law and the bulwark of the per
sonal, .civil, and property rights -0f the people, and no good and 
patriotic citizen will be guilty of conduct which tends to 
weaken and destroy them. 

When judges and other officers are corrupt and fail to dis
charge their duties they can aDd should be proceeded a..gains.t 
and re.moved from office by methods provided by law, and all 
good citizens who have just grounds .of complaint will proceed 
in that manner. 

l\fr. President, the prohibition amendment and the Volstead 
law are laws of the Government of the United States and of 
the peopie <>f the United States. They are not the laws of any 
faction ..or of any organization. They must be recognized as the 
laws of the land, duly en.acted, and .must be enfurced by the duly 
elected and .constituted representati;es of the people. When the 
people fully understand this they will submit to those laws and 
the violation of them wm .cease, but the people will not ubmit 
to be governed by self-constituted lawmakers, and will al
ways resent efforts to control them coming in such ques
tionable and nn-Ameriea.D. hape from ·uch men or any 
private source. When these men cease their officious activi
ties a great step will be taken toward acquiescence in the 
prohibition laws, for the. American people are a law--abiding 
people and are willing to submit to the laws made by the 
majority. 

Mr. President, the prohibition amendment is a part of the 
Constitution, and the statutes to enforce it have been passed 
and are in full force now. Where is the neces ity of tlle activi
ties of the gentlemen I .have referred to? Can not the Presi
dent, the Congress, and the courts o-f the United States, duly 
elected, appointed, and sworn, · be kusted to execute the laws? 
Are they less trustworthy and competent than tho e gentlemen, 
self-constituted lawmakers and enforcement officers, unsworn 
and without the color .of authority from the people? 

Mr. TRAMl\IELL. Mr. President-- . 
Mr. SHIELDS. I yield to the Senator from Florida. 
Mr. TRAMMELL. 0Does not the Senator think also that 

when he propoS'es to get rid of tho e to whom he refers and 
when be is working in the interest of bringinO' about better 
enforcement, that he would al o do omething toward the 
accomplishment of that end if he got rid of the orO'anizations 
and individuals who have helped to defeat law enforcement 
and tried to bring law enforcement into disrepute? Should 
not they alsQ be gotten rid of in the interest of law enforce
ment? 

Mr. SHIELDS. Unquestionably. If the Senator had lis
tened to my argument, he would know that I am in favor 
of law enforcement. I am opposed to the bootlegger and his 
vicious business. The bootlegger is not against prohibition. 
'l'here was n-0 aristocracy of bootlegger until the Volstead 
law was passed. Under State law they were mere pikers. 
While liquor was old legitimately the bootlegger had no 
occupation nor did he dare to openly follow his nefarious b·ade 
under the State laws, fur they were upported by the people and 
enforced as a rule vigorously and effectively, but now bootlegO'ing 
bas come to be a business, creating millionaires everywhere. I 
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know -0f no organization of the kind the Senator has referred to. 
I have no acquaintenances who are law violators. 

Mr. President, placing the enforcement of the prohibition 
law in the Treasury Department and under the direction of 
the prohibition commissioner was a great mistake. It is 
always a mistake to single out a penal law for special treat
ment. Law enforcement has nothing 1n common with the 
TreaEmry of the United States. The enforcement of all other 
laws is intrusted to tbe Department of Justice, presided .over 
by the Attorney General of the United States and -a staff or 
able assistant attorneys, men learned in the law and in the 
administration of the penal laws of our .country. The law 
should be changed and the jurisdiction of this law along with 
all others be given to the Attorney General, where it can be 
enforced intelligently and efficiently, and ~ithout the inter
ference of outsiders.. The enormous appropriations now made 
for the enforcement of prohibition would not be necessary as 
the .expen es would be much less and the people would recog
nize this law as that of their Government and obey it. 

l\fr. President, I have no sympathy or patience with some 
men in this country who are ad\ising the violation of the 
Volstead- law because, as they assert, it is not supported by 
public sentiment. These men are not good citizens and their 
conduct is little short of criminal sedition. My attention has 
been called to an address delivered by President Butler, of 
Columbia University, upon the subject of the pr-0hibitlon laws, 
but I have not had time to read it. I do find in looking ov.er it 
here ·on my desk that he said in that address : 

U is lawlessness openly to affront the law. It is not lawlesi:;n.e~s to 
agitate for its IDDdifica.tion o.r repeal. 

If this is President Butler's; positio~ he is entirely right. 
While no man has a right to violate law, and should not be an 
accomplice to its violation by advising it, the people ha"\'e a 
right to peacefully agitate changes in the fundamental an<l 
othe.r laws of the country and to petition Oongres for that 
plll1Jose, and no man can be condemned for exercising that 
right. 

Mr. President, I recently rea-0 an address by a great man 
whose birthday the whole c.ountry bas recently celebrated, and 
I was so impressed wltb a statement therein concerning obe
dience to tile laws of our country that I desire to read it 
here. It will do every citizen good to read it and ponde.r and 
follow it: 

LINCOLN'S APP-EAL .FOR LOYALTY TO LAW. 
Let 'every American, every l(}ver of liberty, every well wisher. to 

bis posterit;y swear by the blood of the Revolution .never to violate 
in the least particular the laws of the country and never to tolerate 
their violation by others. As the patriots of '76 did to the support 
of th~ Declaration of .Independence, so to the support of the Consti
tution and laws let every ~riean pledge bia life, his property, and 
his sacred honor. Let every man remember that to violate the law 
is to trample on t~ blood of his father and to tear :the charter of his 
own and rhis children's liberty. Let reverence for the laws .be 
breathed by every :Americnn mother tD the lisping babe that prattles 
on her lap; let it l>e taught in schools, in seminaries, and in colleges ; 
let it be written in {>rimers, spelling books, and almanacs; let it be 
~..eacbed from the 'PUlpit, -pmclaimed in ·~ legislative halls, - nd .en
toroed in ce>arts o.! ~ustiee. 

l\!r. President, the prohibition amendment is a part of the 
fundamental law of .oru eountry, and the Volstead law was en
acted by the Oongre s for its enfo-i·ooment. 'Thls statute is the 
law o.f the land, and it must be obeyed so long as it remains 
unamended and unrepealed. The constitutional amendment, as 
I have - aid, will, in my opinion, nwer .be abrogated. Those 
who are opposed to it might as well accept it and be reBigned 
to the will of the majo.r.iey of the people. The Volstead law 
may be amended to 1r~liev-e it of i3ome of its drastic provisions, 
but I know of no movement in the Congres for that purpose. 
The amendment chiefly agitated is to legalize the manufacture 
and ale of "light wine and beer." Wha.t these terms mean 
I de not know. :as they have never been defined by th-0se fa:vor
ing them. If light wines and beer mean intoxicating liquors 
to be sold foT beverage purposes, legi lation for that purpose 
would be in violation of the Constitution and should not be 
pa ed. If this agitation has anything to do with the return 
of the saloon, the hotbed of m-0.ral and political corruption, it 
will fail I would never support an amendment that would 
provide for these things, nor do I belie-ve that any Congress 
will favor .such an amendment to the present laws. I believe 
the Federal prohibition laws~ relieved of the present hurt
ful inftuences surrounding their administration will be ac
cep.ted by the people, and they can and must be enforeed. We 
can not tolerate lawlessness of any char~.ct.er. The General 
As embly of Tennessee some years ago passed laws for the pro
hibition of the manufaeture and sale of intoxicating bererages, 
and, .although there was some opposition in the beg.inning, in a 
few years they were accepted by the people and were reason
ably enforeed as all other penal laws of tile State, and the 

people of Tenne ee are a law-k>ving :and la'1"-.abiding people. 
I r-egret to sa.y that this coudition ha been ome11hat changed 
sinee the F.ederal prohibition laws were passed and under the 
circumstances attending their administration, but I hope that 
soon again we will ha.ve a reign of the law. 

Mr. Presicrent,. while the Federal Government is having some 
difficulty in enforcing the Volstead law, prohibition is not a 
failure, as claimed by some. Abolishing the saloon and other
wise removing the facility for obtaining intoxicating liquors, 
and the accompanying temptation to the young men of the 
country and those addicted to the drinking habit, has greatly 
reduced the consumption of such beverages and removed wide
spread dissipation, poV'erty, distre , and criminal conduct im
measurably; and any law which has accomplished this for 
humanity can not be said to be a failure. 

Mr. Presldent, I have given my reawns for the difficulties 
the Federal Government has encountered in the enforcement of 
the Federal prohibition laws, not with a view of criticizing 
anyone but with the hope by calling attention to these causes 
to aid somewhat in the removal of them and bring about such 
condition of affairs that the people will recognize those laws 
as the laws of their Gon~rnment and as good citizens and 
cooperate in the enforcement of them. I believe that covering 
of the prohibition officers and employees under the civil service 
and making every effo1·t to procure tbe very best men to fill 
those places and execute these laws will contribute much to 
r~move the prejudioo again t them and to their just, reason
able and effici~nt enforcement; and :.f I have said anything that 
will contribute to that result, I think I will have done a service ; 
to my country. i 

APPENDIX A. 
A bill (S. 1376) providing for the placing of Government employees 

engaged in the enforcement of national prohibition under the civil 
~rvice. 

Be it enacted etc., That the executive officers authorized to be ap· 
pointed by the Commissioner of Internal Revenue and the Attorney 
General of the United States to have immediate direction of the en
forcement of the provisions of the national prohibition act of October 
28, 1919. a.nd per£ons authori~ed to issa.e pe.rmtt.s, and agents and 
inspectors in the field servlce of the prohibitio.n enforcement force o.f 
the Internal Revenue Bureau, and other special employ~e of the At
torney General, appointed pursuant to . aid national prohibitiQD act. 
shall be appointed in accordance with the provisions of the act of 
January 16. 1883. known as " An act to regulate and improve the civil 
service of the Vnlted State ." Within three months from the pa age 
o-f this act the incumbents of po itio.ns hereby ma.de .subject to the 
competitive requirement of said civil ~ervice act shall be subjected to 
and must suc-ces fully pas open oompetitiTe examination in -0rder to 
retain their re i}ectiTe positions, unleSB alreatiy appointed in the man
ner pre cril>f'd in the civil ervice act. 

SEC. 2. That all acts or parts of acts inconsistent with the provi
sions of this act are hereby repealed. 

APPENDIX B. 
A bill {S. 3247) to transfer to. the classl.fied ervice agents and inspec

tors in the .field service, including general prohibition agents and 
field upen-isors nppolnted '11.Dd employed pursuant to the national 
prohibition aet, and for other purpo es. 
Be it enacted. eta., That the positions now held by agents and in· 

spector in the field ervice. including general prohibition agents ftlld 
field superrt ors acting under the direction of the F.ed.eral Prohibition 
Commi sioner and prohibition agents acting under the direction of pro
hibition direetors, which .positions have been created and the incam
bents thereof appointed under the provisions of secti-On 38, Title II, ol 
the national prohibition act, are bereby transferred to the .classified 
service. 

KBC. 2. That the incumbents .of the aforesaid positions who have been 
heretofore appointed by the Commi sioner of Internal Revenue under 
the provisions of the said section of the national prohibition act, and 
wbo are now employed in such positions, are hereby tran ferred to the 
classified errtce a <Jf their pre ent gr-a-0 or rates of compensation, 
respectively, and ball be continued in . ueh po itions without any or 
further examination, subject. however, to transfei', promotion, or re
moval the same a other employees in the cla ~ i:fied ervice. 

SEC. 3. That nothing oorein contained i!hatl be deemed or held to re
strict in an~· war the provi ions <>f ection 38 of Title II of the na· 
tio.nal prohibition -act authorizing th~ Commissioner ot Int~nal Rev
enue to appoint witbout regard to i:he pro•isions of the civil service 
act of January 18, 188.g, and the supplements to and the amendments 
thm·eof and the rules and regulations issued p-ursuant thereto, execu
tive officers to have immediate direction -of fu enforcement of the pro
nsions of the said national prohibition act and the persons authorized 
to U.st1e permits thereunder, 'including the exe-cutive officers employed 
under the direction of the Fe&ral Prohibition Commi ioner and of the 
Federal prohibition director : Pro,,;idea., however, That the number of 
persons so appointed and employed in the bureau at 'Washington shall 
not exce~ 1~. and the number of pei·Mn so appointed and employed 
in the se e ra.I -direetOTS' offices in the field hall not exceed an average 
of 1ive in each director'.s .office. 

Mr. KELLOGG obtained the floor. 
Mr. WILLIS. Mr. President, will the Senator yield to me a 

m-0ment? 
:Mr. KELLOGG. For what purpose? 
M.r. WILLIS. I simply want to ask unanimous consent to 

insert certain docu~nts in the RECORD. It will take but a 
moment. 
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l\fr. KELLOGG. If that is what the Senator desires, I yield. 
1Ur. WIL~IS. In connection with the remarks of the Senator 

from Tenne see [Mr. SHIELDS] relative to law enforcement and 
the statement made by Dr. Nicholas :Murray Butler on that 
ubject, it eemed to me it would be useful to have in the 

RECORD ju t at thi point ce1·tain newspaper comments rela
tive to the tatement made by Doctor Butler. I therefore a. k 
unanimou con ent to place in the RECORD at this point, in 
8-point ·type, a brief editorial from the New York E\ening 
l\fail, another from the Washington Star, another from the 
Philadelphia North American, and a statement from Evangeline 
Booth, who is pesllaps as well qualified to judge of the enforce
ment of the law as anyone in the country. 

The VICE PRESIDENT. Without objection, it is so ordered. 
The matter referred to is as follows: 

[Editorial from the Evening ~lail, New York City, Monday, January 
29, 1923.) 

PnESIDE~T B UTLER'S BID Er .. L\IPLE. 

Speaking of the fifteenth and eighteenth amendments to the 
Constitution, President Nicholas Murray Butler said before the 
Ohio Bar As ociation la t Friday: 

"In form and in fact, and judged by all the usual te ts and 
standards, the e two amendments to the Constitution of the 
United tate are part of the organic law, with all the rights 
and autl10rity which attach thereto. Neverthele s, they are 
not obeyed by large numbers of highly intelligent and morally 
sensitive people, and there is no likelihood that they can e·rnr 
be enforced, no matter at what expenditure of money or effort, 
or at what cost of infrihgement or neglect of other equally 
valid provisions of the same Constitution." 

When the president of a great university says that a certain 
law is unenforceable, buttressing his argument with implied 
p1·ai e of the "intelligence" and "moral sensitiveness" of 
persons who disobey it is it any wonder that undergraduates 
of his university should have no scn1ple about breaking the 
Jaw? 

There is not, and there never bas been, a law in exi tence 
which was "enforced" in the ense that it was 100 per cent 
efficient in abolishing crime. If the Jaw forbidding the con
sumption and sale of liquor is unenforceable at Columbia lJni
versity, so is the law against stealing unenforceable in a 
thieves' den. . 

As a matter of fact, the prohibition laws are not only en
forceable but they are enforced over the greater part of this 
country. It is only in the larger cities that their enforcement 
is still baffling the authorities. But even in those larger citie 
officials like United States Attorney Hayward and Commi -
sioner Yellowley ha-rn hown what can be done, and it is only 
a matter of time until they achieve still more considerabl_e 
succe . 

Doctor Butler's Ohio address was a long wail bemoaning 
the increase of lawlessness, which he put down to the passage 
of unpopular 13.ws. He said the frequency with which persons 
in high places broke the prohibition law was leading others 
to have a contempt for all laws. He is quit~ right. Bat he 
will not mend matters by making apologies for these people, 
their "intelligence" and their "moral ensitiveness." 

We have seen few spectacles le s edifying than that of a 
college president upholding the "intelligence" and "moral 
sensitiveness" of people who, becau e they will not deny 
themselves liquor, are responsible for encomaging all the other 
crime that goes with bootlegging. 

[Editorial on Pre ident Butler, of Columbia Univer. ity, in the E'\"ening 
Star, Washington, D. C., January 28, 1923.] 

Dr. Nicholas Murray Butler now joins the rari.ks of the 
"defeatists" with re pect to enforcement of the eighteenth 
amendment. In an address before the Ohio Bar Association he 
declared belief that the amendment never can be enforced, '' no 
matter at what expenditure of money or of effort," and a he 
doe not expect the amendment to be repealed within measurable 
time he ees no hope but that America will continue to be a 
Nation of lawbreakers, with full approval of "men and women 
of intelligence and moral sensitiveness." 

The eminent educator's belief that the eighteenth amendment 
and Ia ws enacted under it for suppression of the liquor traffic 
are unenforceable perhaps would carry greater weight if he 
were a little less reckle s in laying the groundwork of his argu
ment. But when he tells us that " the methods of czari t 
Russia and the Spanish inquisition " have been resorted to in 
futile e.tro:rts to enforce the law he tells us what we know i not 
true, and therefore we feel justified in harboring a reasonable 
doubt as to the infallibility of his judgment of the ultimate out
come. When so learned a man as Doctor Butler indulges in 
such extravagance of statement, it is to be feared his protest is 

more inspired by pa sion than by zeal for the well-being of the 
Nation. · 
. Doctor Butler succeeds only in making himself look foolish 

when he declares at this stage of the conte t that the liquor 
traffic can not be suppre sed. As a matter of fact, American 
sentiment day by day grows more determined that it mu t and 
hall be uppre ed. There wa a time when ordinarily good 

citizens thought it was ·'smart 'and something of a joke to buy 
bootleg whi ky, but their number i" rapidly dimini bing. Doc
tor Butler asserts that reyolt again t prohibition enforcement 
among '·men and women of intelligence and moral sensitive
ne s" i nation-wide. That statement carries its own refutation. 
No intelligent man or woman could view with equanimity the 
moral debaucber·y re ulting from the bu ine s of the bootlegger , 
and to give countenance to their carnival of crime i complete 
proof that "moral sensltivene ' i lacking. It may be that 
some day the eighteenth amendment will be repealed, or that 
the laws for it . enforcement will .be _modified, .but ....repectl or 
amendment will not be the re ult of such attacks as that 
launched by Doctor Butler at C-0lumbu. 

[From the Korth American, PhiJad<'lphia, Wedne day, Februar·y 14, 
H)23.] 

MORALLY SE!'l'SITIVE BOOTLEGGERS. 

Many A.merican who believe in and practice law ob ·er-Yance 
were surpi ed a few day · ago when President Xkholas Murray 
Butler, of Columbia University, in a public ;peech assailed 
the eighteenth constitutional amendment and the 'Volstead act 
and offered u casai. tical tlefen. e of nolators of tho e enact
ments. Doctor Butler ha been known as a political supporter 
of the liquor traffic; when he was a candidate for the Repub
lican pre identiul nomination one of his principal assets was 
his strength with the wet forces in the party. But it was not 
generally expected that he, the head of a great university the 
majority of who e tuuents are of foreign extraction, would 
make a calculated effort to justify and incite defiance of fhe 
laws of the L"nited States. 

Doubtles it was in part because the doctor has become 
habituated to the u e of textbook. prepare<l by other that he 
merely transmitted in his acldres. arguments that haYe been 
worn threadbare by the bootleggers and their lawless patrons. 
In fact, his utterance embodied so little that was new or 
weio-hty that if it had been deliveretl by a citizen of le· promi
nence it would have attracted no attention. Incidentally, one 
must marvel at his hardihood in electing a ession of the Ohio 
Bar .Association as the scene of 'bis oratorical exploit. It was 
the judicial section of the American Bar A ociation that de
clared that •· those who scoff at thi law are aiding the cau e 
of anarchy and promoting mob violence." And it was Ohio 
which last fall yoted by a great majority for strict enforcement. 

Naturally, Doctor Butler affirmed with unction that be and 
other ad-vocates of nullification are "oppo ed to the saloon" 
and thoroughly approve its banishment. Here he make two 
interesting admissions-first, that there is a dry sentiment 
throughout the ~ation o strong that it has outlawed the 
saloon, and, second, that he i now against that agency of 
"personal liberty." But in adopting the canned arguments of 
the liquor ad\ocates he loaned his name and influence to the 
most dishonest proposition in the whole wretched propaganda 
of booze. While professing to abhor the saloon, he knows, as 
one familiar with law and legislation, that if the demanded 
modifications of the Volstead act were to be made, so as to 
legalize the sale of " light " intoxicant , re toration of the 
saloon would be a matter of cour e and nece sity. The places 
where the intoxicants were sold would have to be licensed, regu
lated, and taxed. 

But if his condemnation of the aloon lacks candor, his im
plication that the sale of " light " intoxicant would eliminate 
lawlessne lacks logic. He might as well argue that the way 
to stop wholesale thefts woul<l be to legalize petty larceny. The 
" light" intoxicants are obtainable now, in unlimited quanti
ties, by anyone who has the price and is willing to participate 
in a criminal traffic; yet that doe not diminish the demand for 
hard liquor but rather stimulate it. 

Like every glib-tongued apologi t foi: the bootlegger and his 
patrons, Doctor Butler seeks ju tification for defiance of the 
eighteenth amendment in the fact that everal of the Southern 
States di regar<l the fifteenth amendment. These, he says, 
are "two important influences which are now making for law
les ness Jn America!\ life." · Coming from an obscure or uneuu
cated per on thi ab urd ar?"ument might be igilored. But it 
is worth examination, we think, when offered by a scholar who 
holds the degi·ees of A. B., A. 1\1. , and Pb. D. from Columbia, 
is a doctor of letters by grant from Oxford and has been 
dubbed doctor of laws by Syracuoe, Tulane, Johns Hopkins, 
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Princeton, Pennsyl~nia Yale, Chicago, St. Andrews, 'Manches
ter, Cambridge. We~leya.n, Williams, Harrnrd, Dartmouth, Bres
Jau, Brown, Toronto, Strasburg, Prague, N.ancy, Paris, and 
Lou·rnin "Cniversitie . 

Doubtle..;s it will appear a kind <0f heresy to question the 
.authority of a legal expert so formidably endowed with the 
trappings of scholarship, yet we venture no do so. The four
teenth .amendment, guaranteeing equal civil rights to negro 
freedmen, and the fifteenth amendment, extending the suffrage 
to negroes, were promulgated in 1868 and 187-0, !'.espectively. 
They were framed during a period of intense partisanship fol
lowing the Chil War, and their ratification was procured by 
congressional coercion, military force, and exploitation of the 
negro vote. Back of these measures were radicals who had 
fought Lincoln to the day of his death, and the amendments 
embodie<l policies which he firmly opposed. Most -0f the South
ern States ratified them wlu"le under "carpetbag" government 
supported by troops of occupation. 

This aspect of reconstruction, indeed, furnished one -0f the 
da.rke t chapters in American history, for whatever justifica
tion thei·e was for the amendments in theory, the main purpose 
behind them was parti an, to use the negro \Ote to take political 
conh·ol awm· from the ·whites of the South. The methods em
ployed were· so atrocious that multitudes of people in the North 
denounced them. The result was simply to solidify the South 
against an attempt to O'\"'erride its views, and to this day the 
sentiment is o nearly unanimous that Congre s has neYer dared 
to atte:mpt enforcement of the obnoxious measures. 

Now, con ider the bi tory. of the eighteenth nmendment, which 
Doctor Butler pretends is in the ame category. Its adoption 
followed an educational campaign extending -OTel' 75 years. 
No Lsue, except that of sla\"ery, was .ever so long and so thor
oughly di cussed; from platform and puip1t and in the press 
e\&'r aspect of it was analyzed before three generations~- It 
was finally submitted to the States by a two-thirds vote of both 
Houses of Congre . At that time more than half the St-ates 
in the Union had :adopted pr<)hibition within their -0wn borders, 
but in e'err remaining State a des}.)ernte fight was made by 
the liquor interests. the most powerful bipartL~n eombination 
of business and politics the country had ever seen. Y.et, 'vitbin 
13 month~ , so <>verwhelming was the 'Sentiment, the prohibition 
amendment had been ratified by the 1-equ:ired 36 States, .and 
eventually 45 gave their approval -Out of 96 State leg:istatiw 
chambers, thet'e were just three that failed to "Vote for t-a.ti
fication. 

We do not clte these facts in any attempt to justify the non.- · 
enforcement -0f the fifteenth amendment bnt merely to sh-ow 
how uncandid ·and how defiant of history is Doctor Butler's 
pretense that the two can be linked as twin causes 'Of lawless
ness. The one was fill instrument· of partisanship and im
po ed by force, the other an 'eXJ)ression of <n-erwhelming puDtic 
sentiment, regardless <>f party, made effective through -01'<lerly 
democratic processes. · 

It would be unju t to the abilities of an expert with 22 
LL. D. degrees to ignore the fact th'at Doctor Butler -en
riched his excuse for law -defiance wlth some strih.1.ng epi
g1·ammatic phrase . Thns he ibeld it an " illusion'" that 
" en.actments duly .made by the legislature and upheld by a 
competent court are part of the law." They are such, he -ex~ 
plained, "only if general public opinion supports and upholds 
them." if they are i·atifioo by "a silent referendum in the 
hearts and minds of men." We hope the law schools an11 the 
courts will take due note -of what should be known in Ameri
can jurtl:prudence :as the Butler referendm:n. as distinguished 
from the specie provided by our imperfect Gorrstituti-0n. 

But eYt'"n more characteristic is his -definition of those for 
whom he particularly pleads. We have read affecting ru·gu
ments for the right <>f the worker, 'Of the alien·born citizen, 
and of the " poor man " to " personal liberty " as embodied in . 
booze, but Doctor Butler is concerned for a very di1ferent -class. 
The law, he says, is "not obeyed by large numbers -of highly 
intelligent and morall.y sensitive people"; he pereeives "na
tion-wide revolt " amoog "m"Em and women of intelligence ruHl 
moral sensitiveness"; he grows. emotional over "lawlessness 
which arise from the resistance ()f intelligent and high-minded 
people." 

In this plea the surpassingly literate doctor is true to his 
traditions. He has frequently shown th.at ihe deplore l~gisla
tiYe interference with the business interests and pe~sonal de
sires of the "highly intelligent -and morally sooslti\e., among 
the 'Population; J1e would Temove fmm them hampering .sta.tu. 
tory prohibitions and trust to the common law. T.b.is is :a 
fumillar doctrine; it ha been invoked by the Butlers every 
time an -e~loited public has .nnde:rroken to curb ;rapacity, 
stamp out crime~ of cunning against society, and _ promote. 

social and industrial justice. When laws were passed against 
secret railroad rebates, food adulteration, the exploitation of 
women and children in industry, the plundering of natural re
sources, the wasting ·of life through refusal to safeguard 
workers, always the ery ~as l'aised that these enactments were 
needless restrictions upon business and that th~ commDn law 
provided all needed remedies. 

As we have frequently 'Shown m these columns, the reac
tionary of the Butler type is the com:L'lement of the reddest of 
radicals. Their essential doctrines are alike. Both are anti
d:emocratie; both are for the rule of a minority-the Bolshevist 
for government by manual workers, the Butlers f-Or government 
by the "highly intelligent and mQrally sensifrve." · 

Nor must any one assume that the eminent educator's solici· 
tude for the dass he ~hampions is a mere -ebullition of plat
form sentiment; a harrowing scene in a New Y<>rk court room 
last Friday showed . how precious is his reasoning to " highly 
intelligent and morally sensitive " ·'Violators of the law. Four 
brothers, prl>minent members of New York clubs a.nd society, 
pleaded gnilty to bootlegging, an official stating that their 
operations amounted m $2,000,-000 a year. All four had been 
indicted for selling liquor without prescribed permits, three 
fur illegally possessing liquor withdrawn on forged permits. 
Lawyers .as <Ilstinguished as Doctor Butler himself pleaded for 
them, and actually quoted in their ibehalf his ingenious argu
ment that defiance .of an unpopular law is an act justifiable 
and eYen virtuous. In spite, however, of their high intelligence, 
moral sensiti,eness, ·and Butterian immunization they were 
sentenced to jail Th,e . court must ha"Ve preferrro to the Butler 
philosophy that of Edmund Burke: 

"l\Ien are qualified for civil liberty in exact proportion to 
their disposition to put moral chains upon their appetites; in 
proportion as their love of justice is above .their rapacity; in 
proportion as the soundness and BObriety of their un<lertaking 
is abo\e their vanity and presumption; in proportion as they 
are more disposed to listen to the counsels of the wise and ~ 
good in preference to the flattery of knaV'es." 

It might eyen have called as a witness .an exponent of many 
of Doctor Butler's reactionary views, but one wh-0 draws the 
line at countenancing criminality by the cultured Thus says 
Justice Taft, of the United States Supreme Court: 

" This is a democratic GDvernment, and the voiee of the 
.Peopl~, expressed through the machinery provided by the Don
·stitution, is supreme. Every loyal citizen must obey. This is 
the fundamental prindple of free government. * * * It is 
dangerous doctrine for. any citi~en to attempt to excuse law
lessnes . It is doubly dangerous when done by men in promi
nent positions." 

·while we would not deprive Doctor Butler of a single one 
-0f the degrees that give luster to his name, we must pr-0nounce 
the opinion that for a highly intelligent and morally sensitive 
LL. D. he makes deplorable use of his honorary distinctions. 

[From the W.ar Cry; January 20, H)23.] 
SHALL AMERICA Go B..1.cK ?_ 

(By Commander .Evangeline Booth.) . . . "' . . . 
OVERWHELMING D:RY MAJORITY. 

" Wh-0 adopted p.rohibiUon? The people themselves through 
their Representati'°es m Congress and State legislatures. In 
Congress 347 T-Otes were cast for submitting the eighteenth 
amendment to the St.ate legislatures for ratifieaticm and 148 
against. In th~ 46 States out of the 48 which ratified th~ 
amendment 5,-084 votes were cast in the State legislatures for 
ntification and .1~£3 again t it. The total vote w.as 79 per 
cent for ratification .and 21 per cent against. 

"You can impress the whole situation -0n your mind by 
tremembering that prohibition was 'put over' by only 46 of 
the 48 St.ates m the Unfon, with -0nly '98 per cent of the popu
lation 1md only 99i per cent of the area <>f the United States. To 
sum up, <}nly· two small States-Connecticut and Rhode Island
.refused to ratify. P.rohibition could have :be.en no surprise to 
the country, for 33 States were dry by State enactment :and 
87.8 per cent of the area and 60.7 per cent of the p'opulation 
were under license law before the eighteenth amendment went 
into -effect. H<>W ridiculous to say that thls was secured by 
sur:reptitiom; means! 

DRINK ALWAYS iLAWBREAKJIB. 

"The seeond count in this indictment is: 
" ' Prohibition does not prohibit! 
" It is rather strange that our enemies blow both hot and 

eold. We hear much abmtt the drastic rn1ture of the Volstead 
Ad- It seenrs t.o profil'bit -0T.ernmch, and ·our friends say-: 'W-e 
wonld be satisfied ,if they would allow light wines · and beer~.~ 
Then with almost the same breath they say: 'Prohibition 
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<loes not prohibit.' If it doesn't, then the •wets' are well 
erred. But they know it does and that every time they slake 

their thirst with the forl>idden beverage they are breaking the 
law. 'rhi , in the drinker's realm, may not be looked upon as 
particu1arly bad; but then drink is always true to form, and 
in the days when it was legalized its devotees were the most 
flagrant breakers of the law in .the land. Drink will not be 
reguJated. Its lawbreaking proclivities are not new but are 
as old as history; be they laws of nature or laws of nations, 
laws of health or laws of home, laws of mind or laws of 
morals, the drink stand condemned-the red-handed criminal, 
the greatest lawbreaker in the land. So it is no new rOle for 
it to assume when its apologists cry, 'Prohibition does not 
prohibit!' 

"That there are violations of the law all admit, but to cite 
that fact as an argument against the prohibition law is as 
futile as it would be to demand the cancellation of the whole 
decalogae because of repeated infraction of that law which is 
fundamental to all jurisprudence. We of the Salvation Army 
aspire to order our lives by the standard of these Ten Com
mandments, and to persuade others to do the same, and it would 
be about as sen ible tQ engage in an e:tfort to expunge that code 
from the Book of God becau e of its nonfulfillment in lives of 
men as it is to advance the theory that the prohibition law is 
a failure becau e it doe not prohibit. 

.AMENDMENT MUST ST.Urn. 

"Because the laws against arson, theft, and murder are being 
violated, hall we abandon these law and their penalties? Cer
tain I. not; and by the same token the eighteenth amendment 
and it supporting la..w must stand. 

" The third cowit in this indictment is: 
"'You can not by law make men moral.' . 
'' This statement can not survive the acid test. Its rea oning 

i. fallacious and its implications untrue. 
" I must remind our friends that the question is not simply 

and only one of morals. That phase of the matter, I admit, 
to alvationists looms up· with singular distinctness. We hold, 
that it is positively wicked to take God's good grain, capable of 
ustaining the lives of multitudes, who ar~ now on the verge 

of tarvation, and wa te it, and not only so, but, in the process 
of waste, turn it into an unmitigated cur e. No proprietary 
rights will absolve any from the moral obloquy of such con
duct. To trade in that deceptive and destructh-e thing, apart 
from anything that statutory law may say, bas long been re
garded as of doubtful ethics. The beveraO'e use of alcohol 
has proved w:ith mathematical precision that it is a demoraliz
ing and dehumanizing agent. Oh, yes! It is a moral question, 
but not only so. It is also an economic question, a sociological 
question, a political que tion, a scientific question, and start
lingly these days. have demonstrated it to be an international 
question. So it comes to pass that the economist, the scientist, 
the· statesman, the sociologist, and the manufacturer haV"e all 
joined with the moralist in the enunciation of this law that was 
g1·ayen by the hand of God in the constitution of human life. 

LAW NECESSARY TO SOCIETY, 

"The tatement that morality is divorced from law is not 
true. ~Ioral conduct is the aim and end of law. That is the 
meaning of law. Its enactment and admini tration has good 
conduct for it objective, and while conduct may at times be 
goV"erned by a fear of penalty, law is still univer ally recog
nized as nece ary to the existence of well-ordered ociety. 
When people ~ay: 'You can't legislate people into good morals,' 
I reply: Into the whole fabric of our Nation's law is woven the 
ethical element, and any la that violates a correct moral 
standard is foredoomed to dishonor and its repeal is certain. 
By this te t the old liquor-license laws were tried and con
<lenmed and ultimately uperseded, and I feel quite happy in 
the realization that the same searching tiial will reveal 
to the whole world the soundne s of our present legislative 
position. Meanwhile depopulated prison and rebuilt homes 
witness to the fallacy of this argument advanced again. t p1:0-
hibition. 

" The fourth indictment is: 
" ' Prohibition invade personal liberty.' 
" Into this supposed tower of refuge probably more of our 

opponents run than auy other, and from · its flimsy ramparts 
they fling the cry: Prohibition invades our per onal liberty by 
prescribing what we shall eat and what we shall drink; and we 
deny any man's right to proscribe our plum pudding or our 
exhilarating cup.' 

"The principle basic to the restraints of all law, is precisely 
that which enters into the prohibition law. No man objects to 
the denial of his liberty to steal; anyway, he doesn't object 

to the curtailment of his neighbor's liberty in this direction; 
therefore he should intelligently accept the application of this 
same principle to that hon e-breaking, home-destroying, child
abusing, business-wrecking thief-alcohol. 

NO OTHER CONSISTENT COURSE. 

" Liberty, true liberty, is a pricele s heritage, but no man's 
liberty comprehends a right to strike another down. not even 
if that other is his own child. In the exercise of society's right 
to protect itself, the Nation,. came to an apprai al of the mon
strous wrong that was perpetrate<l. upon it by the permi ion of 
the drink traffic. The process toward that evaluation was low 
and tedious, but the final appraisal was correct-correct politi
cally, correct economically, correct scientifically, correct o
clally, and correct morally. With the soul of the people a·wake 
to this solemn fact, there was no consistent cour e po ible but 
for the Nation to wash its bands forever from the cruel part
nership that had dishonored it and refuse lonO'er to traffic in 
homes, in happiness, in health, in the very lives of its children. 
To speak this holy purpo e our Nation fiung her starry pen 
across the Federal books and by strictly constitutional means 
wrote into the organic law of the land that which every officer 
and every citizen is pledged to support. There is no libel"ty 
apart from law. There is but one alternative-anarchy. 

TEST OF RESPECT OF LAW. 

"What about the enforcement of law? 
(I That splendid American, the Hon. Charles E. Hughes, Sec

retary of State, says: 'Everybody is ready to sustain the law 
he likes. That is not in tbe proper sense respect for law and 
order. The test of respect for law is where the law is upheld 
even though it hurts.' 

"Law must be, and must be obeyed. Yet there are those who 
argue .that the breach of the prohibition law is excusable. 
Some say it is laudable, while others are defiant and make it 
their business in life to forward their sinister work of doing those 
things that the law prohibits. There are others that go still 
further, and in their wild thir t for gain the lives of their vic
Ums count not, and murder is added to fraud when they trade 
upon the weakne s of their fellows and for fabulous price. ell 
deadly poison. 

"When I begin to analyze the crowd opposed to prohibition I 
must confess I am impressed neither with their quality nor 
their reasoning. Clean and loyal citizens opposed to prohibi
tion place thei1· reputation in jeopardy by such association. 
How sorrowful that opposition to prohibition has united, as in 
a great dragnet, the good and the bad, so that the respected 
citizen and the professional brewer are cogitatlng and coop
erating together for the repeal of the eighteenth amendment ! 
But-' they sha1l not pass ' 

"The prohibition law sprang from the soil and the oul. It 
germinated in remote and sacred places where mothers pray 
and fathers think. The country church, the country W. C. T. U., 
the country home and school took the lead-the Wet far in 
advance of the East. IJOng and wearisome has been the strug
gle. Shall those who fought and gained it never go back? 
' Kansas,' William Allen White says, ' and States of her tradi
tion and her kind would no more lose their 40 years' fight for 
prohibition than they would lose their 4 years' fight against 
slavery.' 

COMPROMISERS ABE BAi...,lt 

"There are tho e that pronounce themselve in favor of light 
wines and beers. They are the 'happy medium' folk. To 
them the prohibition amendment is good, but its enforcement is 
bad. Their cry is •modify.' Their name is legion. .According 
to a recent independent poll, the number of these ' would-be' 
"modifiers nearly equals the number of tho e who support un
qualifiedly the amendment and its supporting legislation. 
Herein lies our danger. We have nothing to fear at the hands 
of the out-and-out •wets.' They constitute a di mal and dis
credited minority. The compromisers are tbe bane that threat
ens the Nation's prohibition policy. 

".A very large number, I might say nearly all, of these friends 
repudiate the saloon, and if it were a choice between the return 
of the saloon and prohibition . then they would choose prohibi
tion. But the menace of their po ition lies in the thought 
that light wines and beers are effectively divorced from the. 
aloon and that the one can exist without the other. They 

say, •No saloon-it is gone forever-but gives us light wines 
and beers.' 

" Now, if it were possible to meet their demand, I am still 
for prohibition as prescribed by the present tatut~s. But it is 
not possible. It i not po ible constitutionally. Intoxicating 
liquor is barred and little or no argument is needed to prove 
that so-called light wines and beers are of the proscribed class." 
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Mr. BROUSS.ATID. l\1r. President, will the Senator from Min

nesota yield to me to ask unanimous consent to have something 
inserted in the RECORD? 

Mr. KELLOGG. If the Senator wishes to make any explana
tion, I wish he would wait until I get through. It will only 
take me about ten minutes. 

Mr. BROUSSARD. I want to have something printed in the 
RECORD just at this _point. It is the address delivered by Doctor 
Butler, and, inasmuch as the editorials ha\e been offered, I 
woultl like to ha·rn the address follow the editorials. 

l\lr. KELLOGG. I liave no objection to that. 
Mr. WILLIS. I offered the editorials because the address 

of Doctor Butler had been referred to. 
l\Ir. BROUSSARD. I understand. I ask unanimous con ent 

that the address of Dr. Nicholas Murray Butler may be inserted 
In the RECORD, in regular RECORD type, immediately following 
the editorials offered by the Senator from Ohio. 

The YJOE PRESIDENT. Without objection, it is so ordered. 
The address is as follows: 

LAW AXD LAWLESSXE SS. 

A ADDRESS DE LHT.RED BEF ORE THE OHIO STATE BAB ASSOCIATION, AT 
COLUMB US, OHIO, 0:-l' JA!'i' UARY 26, 1923, BY NICHOL AS MURRAY BCTLER. 

In 'this presence of a distinguished and representative com
pany of American law~'ers and men of affair, , it would be quite 
ea8y to ._peak once again with appropriate rhetorical flotrrishes 
tho e ronorotr platitude concerning the law and its upremacy 
with whi h we are all familiar. One who doe not venture be
yond the limit of common consent may gain universal applause, 
but he does not contribute to progre s. My preference is to 
rai e. \\ith such definitene as the time at my disposal will 
permit. orue fundamental and donbtle di. puted issues which 
I conceive relate directly to the • ubjec:t under discussion. 

That disregard of law, disobedience to law, and contempt for 
law have greatly increased and are still increasing in this coun
try is not to be doubted. Similar happening~ are taking place 
in otber parts of the world, but one may wonder whether the 
unenviable supremacy of the people of the "'Cnited States in this 
.fiel<l is not fixed for the time being. In all parts of the country 
judges and lawyers are .di cu sing the prevalent pirit of law
lessness. anrt usually end by asserting emphatically that the law 
must be and shall be euforced exactly a" it i written without 
fear or favor. This has a fine ound and i universally ap
plauded. l>ut it contributes absolutely nothing to an understand
ing or olution of the gra-rn problem which wide pread lawles -
ne s has raised. An examination of the proceedings of the re
cent annual meetings of bar a ·ociation throughout the coun
try estubli hes the fact that almost all of them ha\c been hear
ing discuss~ons of this topic. Its importance, therefore, and its 
nation-wide character may be taken for granted. 

It i rather a sorry outcome of our century and a half of 
exi tence as an independent Nation, proclaiming to the world 
the di co\ery of the best possible method of providing for lib
erty under law, that we should now be pointed to as the law
breaking nation par excellence. At the meeting of the Ameri
can Bar Association, held in San Francisco in August last, I 
listened to the report of a special committee on law enforce
ment. That committee called attention first to the fact that we 
in this country are without adequate and accurate tatistical in
formation as to crime, and will remain so until the Department 
of Justice is in position to e tablish a bureau of i·ecords and 
statistics, where all releYant information may be as emblecl and 
preserrnd and to which Tecour e may be had by courts and 
public officers throughout the Nation. That committee offered 
a mo t disheai·tening and indeed shameful comparison between 
the law-abiding character of the people of the Dominion of Can
ada and that of the people of the United States. They seemed 
to feel that the situation was somewhat relieved by the fact 
that when Canadians cross the border they become proportion
ately less law abiding than when at borne. Some of us might 
think that, contrary to the adage of the poet Horace, these im
migrants had changed both the sky above them and the spirit 
within them and that the inference was not complioentary to the 
United States. However that may be, the Dominion of Canada, 
with a population of some nine millions, stands 1n most enviable 
contrast to Cook County, Ill., with a population of some three 
millions, when burglaries, larcenies, and homicides are taken as 
standards of comparison. • 

It was of particular interest to hear in that report the state
ment that, particularly ince 1890, there had been and continues 
to be a constantly widening and deepening tide of lawlessness 
in the United States. I hold that date, 1890, to have marked 
tbe turning point for the worse in more than one field of thought 
and action, and to be a tI·uly significant date for anyone who 
would understand the prevalent lawle .. sness among our people. 
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It seems clear that the remedies usually suggested for this law
lessness are very superficial and can have none but superficial 
and temporary results. It is all welf enough to increase the 
number of judges, to make criminal trials more speedy and 
sentences after conviction more severe, and in various other 
conventional ways to strengthen the administration of ju tice. 
We may, however, do all these excellent things, and lawle sness 
will still continue to exist and to grow unless it underlying 
causes be reached and dealt with. Human experience has long 
since exploded the doctrine that a severe punishment will deter 
from the commission of crime. The fear of detection will so 
deter, but the fear of punishment will not. 

In order to get at the fundamental facts in respect to law
lessness we mu t dig down somewhat deeper than ordinary. 
There is, first, the body of new information just being brought 
to general public attention, which appears to indicate that dur
ing the past hundred years and more the material progr~s of 
man antl his power to control and apply the forces of nature 
have far outrun both his intellectual and his moral capacity 
and competence. One of the most distinguished of Ameriean 
scientists recently said in my hearing that he had about come 
to the conclusion that all his discm·eries and advances were 
harmful rather than helpful to mankind because of the base 
and destructive uses to which they were likely to be put. He 
insisted that, in the pre ent state of public intelligence, if there 
was a lofty use an<l a lower use of his discoveries and inven
tions, e-ridence multiplied that the lower use would be the first 
cho en. He pointed, among other things, to the fact that the 
Great War, with all its destructiveness and appalling loss of 
life and treasure, could never have been fought except by the 
use of two of the most beneficent and striking of modern in
ventions, namely, the telephone and typhoid phoph~laxis. 
\\'hat, he added, is the use of inventing and improving the 
telephone or of discovering and applying typhoid prophylaxis 
if the killing of millions of men is the best use that can be 
nuH1e of them? 

Frankly, \Te must face the possibility that we are living in a 
material world to which but a portion of the people are intel
lectually and morally adjusted. These, and these alone, be . 
they few or many, are in a state of mental health. The others 
are pathologic cases from the intellectual and the moral point 
of view. They are not mentally defective as that term has 
been understood, nor are they in any technical sense insane ; 
but they are sufficiently maladjusted to their environment to 
be lacking in complete mental and moral health. If conditions 
like the e be superadded to the general temperament and known 
characteristics Of the people Of the United States, it is not diffi
cult to see how a widespread spirit of restlessness, of dissatis
faction with law, and eventually of disregard for law, might 
be brought about. The more advanced of our students and in
vestigators of mental life and mental health are quite alive to 
these conditions, but as yet they are voices crying in a wilder
ness. 

The report of the American Bar Association's committee on 
law enforcement mentioned the year 1890 as significant in the 
hi tory of the de\elopment of lawlessness in this country. 

·That happens to be about the time when the standards and 
methods of general education which had existed in the United 
States for more than a half century began to give way before 
those that bave sinc-e become increasingly influential not only 
in our schools and colleges but in our homes. For Yarious 
reasons, which need not be gone into here, there then began to 
be an increasingly sympathetic response to the doctrine which 
had for some time been preached: That no youth shoultl be 
asked to follow any course of study that he did not like and 
that was not of his own choosing. His tastes and early ea
pacities or, perhaps, his whims were to take the place of human 
experience and the general interest in determining how he 
should spend his time while in the process of formal education. 
A quick e1Iect, and, incleed, an almost unconscious e1Iect, of the 
practice of such a doctrine is to displace discipline and to 
arouse in the mind of youth contempt and disregard for those 
things which be has_ not chosen to know, regardless of what 
may be the opinion of others concerning their value and im
portance. In this way the individual learns to separate his 
own tastes, his own interests, his own occupations, from those 
of the community of which he is a part and only to prefer and 
to follow his own. That subtle and many-sided influences 
would in this way be set in motion to make for lawlessness 
seems obvious. 

Until about 1890 the i·uling notion in American education was 
that there existed such a thing as general discipline, general 
knowledge, and general capacity, all of which shouhl be devel
oped and made the most of by cooperation between the home 
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and the sChool. As a re ·ult of a few 1hopele ly superficial and 
irreleTnnt experiments, H wa one day announced from varioll 
psychological laboratories that there wa no such thing as 
general di cipli:rre and general capacity, but that an disciplines 
were particular anel that all capacities were specific. The 
arrant nonsen of thi and the :fiat contradiction given to it by 
humnn observation and human experience went f r nothing, 
and tl1i new nation rapidly ;pread abToad among t he ~ome 
and cbool of the United States, both to tbe undoing Of the 
effecti\"ene of our American education and to the spread of a 
spirit which makes for lawlessness. 

It \rould surpri,e a great many excellent })erons to e told 
that the ~chools upon who-e maintenance they are pouring out 
almo t unlimited sums raised by public tn.:x:, were, quite un
con ci us1y, doing all that tbey Teasonably could to implant a 
spirit of lawles'"'ne in tbose who come under their influence. 
And yet tba.t i the sober 1truth. If a youth be taught at home 
or in cbool that there are no fnndamenta1 nndel'lyillg prin
ciple·, but that the world is his oyster, to be consumed at such 
time and in such fa hion as he may see :fit, or that it i to ~e 
maue over to his heart' desire, one need not wonder when a 
spirit of 'lawle ne s and restle ·mes under order and con
straint find expre Jon in his life. ·The platitude makers tell 
u sometime that education i preparation for life, and · ·ome
tim that education is life; take either born <>f th ·fill mma, 
and the sort of education to which we are ·now 1bje ·ting our 
youth i · too often a trainin()' in the spirit o-f law1e--.mes ·. -~o 
per on can be called e('.l,ucated who will not do effectively 
somethiJlO' that he does not wisb to· do at the tim when it 
ought t be done. 

If th ..,e consideration be eorrectly stated, a ecure founda
tion for la wle sne 'ha 'been laid in our national life, and an 
im·i ta tion to la wl~ sne 1bas been extended by the -recent ma
terial progre of man an cl by the changes that have come over 
our national SJ tern of efl'ucation. The um total of th effect 
of th'e e cau es is to predi [pose to lawles ·11es . In such ca ·e 
there is no effectire ·bai:rier rai ed aga'inst human pa .>ion. 
human greed, human revenge. or human cupidity. Fir t ome. 
inaivitlaal interest and in-Oividnal satisfaction; then group 01· 
cla · privilege or advantage; and last of all the interest of th 
general public, which in a bealfby and law-abiding o ~ety will 
ahmys be upreme. 

Upon the foundation so laicl there has been rising for cnne 
time past a t1·uctnre mah.i:ng for lawlessne.s . which ha had 
the ·ooperation of many ·builder most of whom haYe been 
quite uncon ctous of the part they were plasing. ur le"isla
ture.., . both State and national, and our various utlmini trative 
boa rel and bureaus are larO'ely made up of tho e whom Thomas 
Jeff r on wittily described as demilawyer . Their ruling pas
sion i.· a statute or an admini trati'rn order. Their constant 
appeal is to force. to "·hat has come to be known a"' the polke 
power of the State, and they exerci e it ' ith a Tuthles,.ne s 
and a ferocity from which kings and emperor:" have been ac
cu tomed to draw back. ShOl'tly before i:etiring from public 
life former Senatol' Thomas, of Colorado, 'him ·elf a learned 
lawyer of hi()'h type, mnde a speech in the enate in which he 
pointed out that within a relatively short periot1 of time we 
Americans had same eventy thou and tatntes. State and 
national, pa ed for our guidanee and go-vernment. To state 
this fact is to name a powerful force making for the pTead of 
law1e ness. When the temporary is confused with the j)er
manent, and when the unimportant and trivial is mi taken for 
that which has 'broad reference and wide implication. intelli
gent citizen°' must nut 'be expected to look .;erion ily upon 
statutes and statute making or to treat all tututes with equal 
respect. The strain is quite too much for common ense and 
for a ense of humor to bear. 1 "~en know that it i the 

· opinion of 1awyers that whatever enactments are duly made 
by a 1egislature and upheld by a competent court are part of 
the law. But that is an illusion. They are onl.y part of the 
law if general puhlic opinion support and npho1d them. 
There is a silent referendum in the hearts and mind of men 
on every important enactment by a legislature and on eve1'Y 
important decision· by a conrt which invo:tve .a fundanmetal 
principle of ciYil liberty. Without a fav'Ol'able i sue in that 
referendum, the statute and the decision alike .nre written in 
water. It mu t not be forgotten that law is but one form or 
type O'f social control. 

It is not o many years ago that Americans nsed to laugh at 
the Prussian bureaucracy and to point with :co.rn at the sign 
"'Verboten" that were to be seen on every hand in P.ru sia. Our 
bureaucracy is quite as bad as that of Pru in e ·er was. with
out being o efficient, and now we bave a dozen Verboten signs 
in the United Stn:tes to eYeTy one that Pru sm can how. Not 
a f w of the print d form · addres ed to citizens by various 

: bui·eaus of the National and State Go;-ernments are rude nnd 
peremptory to the powt of in<>olenee, and are justly re ented 
by self-respecting citizens. The multiplication of petty crimes 
ha gone an until the list includes core of perfectly innoc-eut 
d partures from the conventional and scores of perfectly harm· 
less infractions of good manners and good conduct. 

No 'longer do the demilawye.rs stop with defining the act" 
a misdemeaner . rTot infrequently they are ele,ated t th 
rank of felonies. I it any wonder that an intelligent ancl ..,, lf· 
re pecting public revolt at that .. ort of official treatment? It 
mar just as well be frankly stated that a very -di ·tinc-t -contri
bution to the spread of lawlessne s is made by the ea ~e and in
con equence with which we make and modify tlle law. Did 
time serve, it would be po sib1e to giTe illustration after illn -
tration drawn from the tatute books and administratiTe codes 
of tates in all part· of the "Cnion. Thoma Jefl'eron w uld 
rise in his grave if he could know wbat is now going on in the 
United States, not infreqnent1y at the b be t and under tl.J. in· 
fiuence of the political party which still professes allegiance to 
hi name and principles. 

In this re ipect things ha ye come to ·uch a pa that tlle really 
public-spirited legislator who hould Tote no on eYery roll 
call in respect to the ftnal l)a age of a bill would be rendering 
public ,serviee nine time~ out of ten. The common law -will take 
care of aur developing needs in far better fashion than will 
ta:tute in all but a Tery mall class of case . The in:fiuence 

of a sound edncation and a true religion, if really b lieved in 
in tead of being merely talked about, would in time build up a 
.. ;pirit of obedience to law, which no po ible system of law 
enforcement can e1er bri:ng .about. Th.ro11gh centurie a habit 
of obedience to the Ten Commandments may be built up among 
men, but the Ten 'Commandments can not be enforced by all 
the goyernments and armie in Chri tendom. 

Thi is but one more phase of the neTer-ending truggle be
tween reason and force in human life. Civilizetl States, and 
particulaTly those which re t upon a ba i of popular govern
ment, nre always steadily aiming to widen the area in which 
irea 0.11 rules and to narrow that in which force controls, both 
a to their .internal policie and as to thei.r international rela
tion hip . We in this country, however, haYe of late been 
pur uing the reactionary policy of widening tbe area where 
force controls, and thls i justly re ented by a yery large num
ber of .Amelicans. Their resentment leads naturally, in th 
ca e of not a few, to lawle sness in one of its many forms. It 
is no answer to say that the e statute and these administrative 
orders are made in pursuance of la1'·, and that at bottom they 
re t, through the medium of our repre entative in titutions, on 
the will of the majority. Tbe will of the majority i undel' pre
ci ely the same limitation ns was the will of the monarcll. In 
the proce s of gainin()' freedom, it has nev-er been the int n
tion of modern men to ·ubstitute a tyrant with many head 
fo1· a tyrant with one· heacl They have endeavored and have 
struggled to mark out and to define an area of civ-11 and l)_ liti
cal Tiberty into which no tyrant may enter, whether be nave 
one head or many. Tbe invasion of that area by the many
headed tyrant under the o. tensible forms of law is just as re· 
pugnant to the lover of liberty as is its invasion by the monar h 
claiming to enter by divine i·ight. When the law commits a 
o·e pass it can hardly expect that ort of hospitable welcome 
which is cheerfully offered to an invited guest. 

These were once funaamental principle of American public 
polity. They were univer. ally accepte,d by the fathers and 
were laid down as the chart by which our ship of state was to 
be guided a it et out on its memorable voyage aero the eas 
of political experience. It need no argument to prove that we 
are tending to lo e ight of the e fundamental principle and to 
try all over again, although in new forms, the world-old experi~ 
ment of tyranny a.nd despotism and interference with personal 
life and private conduct. It has been ttled and O'enerally 
accepted law in the United States for nea.rly two generations 
that when an undertaking privately organized become charged 
with a public intere t, then public supervi ion and control may 
rightly be e tablisbed oYer it. Similarly, it is only when t11e 
private life and per onal conduct of an individual become so 
charlYed with a public intere t that public authority has any 
proper concern with them at an. It would not be unbecomincr 
for u all to reread at intervals the Declaration of Independenc 
and to reflect seriously upoo it words. If the Ame1·ican of 
to-day were to read Thoreau's e ay on iYil Diso dience, he ~ 
might be startled but be certainly would be enlightened. 

It would be lacking in frankness and incerity not to point 
out two jmportant and law-made jnfluences which a.re n w 
making, and seem likely long to make. for lawle. sne . in .A.m~ri
can life. The An1erican people as a whole can not e cape full 
share of the re ponsibility for these two influences, although 
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they are in part due, no doubt, to what Walt Whitman de
scribed as "the never-ending audacity of elected persons." 

The first is the fifteenth amendment, proclaimed in 1870, and 
the second is the eighteenth amendment, proclaimed in 1919. 
In form and· in fact, and judged by all the usual tests and stand
a1·ds, these two amendments to the Constitution of the United 
States are part of the organic law, with all the rights and 
authority which attach thereto. Nevertheless they are not 
obeyed by large numbers of highly intelligent and morally sensi
tive people, and there is no likelihood that they can ever be 
enforced, no matter at what expenditure of money or of effort, 
or at what cost of infringement or neglect of other equally valid 
provisions of the same Constitution. The purpose of those who 
advocated and secured the adoption of these two amendments 
was excellent, but they did not stop to deal with the realities of 
politics and of public morals. 

When the thirteenth amendment abolished lavery, and when 
the fourteenth amendment provided for the reduction of the 
repre entation in Congress from any State which, abridged the 
right of any citizen to vote, except for participation in rebellion 
or other crime, the matter might well have rested there. All 
that was needed was the courage and the public opinion to en
force the fourteenth amendment, and speedily the several States 
would have made provision for their own protection by which 
the intelligent colored man would have been permitted to Yote. 
Gen. Robert E. Lee himself testified in this spirit before the 
reconstruction committee of the Congress. The Civil War had 
but just ended, however, and pas ion ran high. Therefore, the 
fifteenth amendment was proposed and ratified, and the right 
of suffrage was girnn a national basis and protected by a na
tional guaranty. What has been the result? .After a half cen
tury the colored man votes in tho e States where he voted when 
the fifteenth amendment was pas ed, but he rarely votes, and 
certainly does not freely participate in public life, in those 
States where he did not vote then. E\ery attempt to enforce 
the fourteenth or fifteenth amendments has been denounced as 
a force bill. Oddly enough, it has been so denounced by those 
very Senators and Rel)resentatives who will go to any length to 
enforce the provisions of the eighteenth amendment. The prac
tical question is not whether or not the colored man should vote 
in the Southern States, but whether the American people will 
frankly face the problem presented by the nullification through
out a large part of the land of a most important provision of 
the Constitution of the United States. E1eryone knows what 
political results follow from the failure to enforce the provi
. ions of the fourteenth amendment and from the skillful meas
ures which have been enacted to e cape its proYisions without 
actually violating it. All this is a matter of history. No one 
in his senses wishes to overturn white government in the South
ern States ; but eYeryone with the American spirit in his heart 
wishes fair play and a fair chance for the colored man and the 
removal of any continuing cause of lawle ness which has its 
foundation .in the organic law it elf. It i elementary that an 
individual or a community may not defy law in one respect 
without developing a habit of disregard for all law. If the 
American people stand idly by and see the fifteenth amendment 
unenforced, and unenforceable because it runs counter to the 
intelligence and moral sense of large elements of the population, 
must they not either remoYe the offending cau e from the law 
or leave off bewailing the lawlessness to which its presence 
naturally leads? This generation ha become so accustomed to 
the cavalier treatment of the fourteenth and fifteenth amend
ments that it rarely weighs, and little un<lerstands, the influ
ences flowing from them for la,\leE ne . It i a fair question 
whether, if the fifteenth amendment were repealed and the four
teenth amendment were enforced, the political and social condi
tion of the colore<l man in the Southern States would not be 
vastly improYecl. Certainly a powerful and continuing cause of 
lawlessness would have been eliminated, and the political con
dition of the colored man would be no less advantageous than 
now. 

The situation with regard to the eighteenth amendment is 
even worse, because the revolt again t it is not confined to men 
and women of intelligence and moral sensitiYene s in one sec
tion alone, but is Nation-wide. It will not do to attempt to 
silence these persons by abuse or by catch phra es and formulas 
of the hustings. These men and women dls!':ent entirely from 
the grounds upon which the case for the eighteenth amend
ment was rested, and they regard its provisions and those of 
the statutes based upon it as a forcible, an immoral, and a tyran
nical invasion of their private life and personal conduct. They 
have no possible interest in the liquor traffic, and they are with
out exception opposed to tbe aloon. But they are equiilly Gp-

posed to making the Constitution of the United States the 
vehicle of a police regulation affecting the entire country and 
dealing not alone with matters of public interest and public 
reference but with the most intimate details of personal and 
private life, including food, drink, and medical treatment. The 
moral sense, as well as the common sense, of very many people 
is affronted by a policy which will expend millions of dollars 
and use the methods of Czarist Russia and of-the Spanish In
quisition to enforce one pro\'ision of law while others of far 
greater significance and public importance ai·e accorded con
ventional treatment or less. 

It will startle many excellent people to hear the following 
sentences from the recent book of Outspoken Essays, second 
series, written by the dean of St. Paul's Cathedral, London. 
The author, Doctor Inge, is one of the most learned and most 
eminent of English churchmen. "Suppose," says Dean Inge, 
"that the State has exceeded its rights by prohibiting some 
harm1ess act, such as the consumption of alcohol. Is smuggling 
in such a case morally justifiable? I should say yes ; the inter
ference of the State in such matters is a mere impertinence." 
(Inge, William Ralph-Outspoken Essays, second series (New 
York, 1922), p. 134.) 

Or if one crosses the Atlantic he may find with increasing 
frequency expressions like these unanimously adopted by a re
cent grand jury in Kings County, N. Y., whose limits are identi
cal with those of tl~e community which has long been known as 
the City of Churches. Referring to the existing laws for the 
enforcement of the eighteenth amendment, this grand jury ex
pressed itself a follows: 

" Whatever may be our individual ideas upon the subject of 
temperance and prohibition, we believe that there can be no 
doubt but that this law tends to debauch and corrupt the police 
force. It interferes with the liberty and private life of moral, 
law-abiding citizens. It even goes so far as to brand good men 
felons because in their own conscience they desire to indulge 
in per onal habits in which they find no harm. It has not 
checked the misuse of intoxicating liquors, but it has seriously 
hampered their proper u e. We feel that it can never be en
forced, because it lays down rules of private conduct which are 
contrary to the intelligence and general morality of the com
munity. It is an attempt by a body of our citizenship, thinking 
one way, to interfere with the private conduct of another body 
thinking another way." (New York Globe, Dec. 29, 1922, p. 2.) 

These are not expressions of a spirit of lawlessness. They 
are a simple declaration of the fact that lawlessness is certain 
to follow for some types of law. The answer which is made is 
instant and resounding. We are told that the eighteenth amend
ment was adopted in accordance with the provisions of the Con
stitution itself, and that its validity as an amendment has been 
affirmed by the Tinited States Supreme Court. We are told 
then that all that those who disagree with its principles and 
purposes ham to do is to accept defeat, to recognize themselves 
as in the minority, and to obey the law. Perhaps this ought to 
be the case, but it is not, and I greatly doubt if it ever will be, 
at least within the lifetime of any man now living. The ma
jority is not always right, nor is its verdict final. The Old 
Testament records a leading case in which 450 prophets of Baal 
were worsted single-banded by the prophet Elijah, who had Goel 
and right on his side. Four hundred and fifty to one is a Yery 
unusual majority, but it was not enough. 

As Abraham Lincoln pointed out in his argument against the 
finality of the decision of the United States Supreme Court in 
the Dred Scott ca Ne, he was not violating the law or urging its 
violation. He <lid not propose to set Dred Scott free by force 
in oppo ition to the court's decision. What he did propose, 
however, was to agitate and to lead an agitation for such politi
cal action a would make impossible the conditions which bad 
led the Supreme Court to make its decision in that particular 
case. It i. lawles openly to affront the law. It is not lawless 
to agitate for it modification or repeal. 

No one who is familiar with the practical workings of our 
political !'lystem would expect either the fifteenth or the eight
eenth amendment to be repealed within measurable time. So 
far a one can ee, therefore, we are shut up to the alternative 
of their attempted enforcement by soldiers and police and 
special agents and detectives and spies or to their abrogation 
over a great part of the land by local initiative and common 
consent. Either alternative i humiliating and degrading. If 
our people haT"e taken untenable and harmful positions in re
spect of securing suffrage for the colored man and in respect of 
promoting the cau...~ of temperance and total abstinence and in 
remo-ving the abuse and the nuisance of the public bar, they 
should be willing to retrace tho e steps and start toward their 

·. 
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wise and splendid goals by other and more practicable paths. 
I know of no one who dares to hope for any such fortunate 
outcome of tlie unhappy conditions that now confront us. 

and to fix the annual salaries of United States marshals between 
a minimum of $3,000 and a maximum of $6,500. It is proposed 
only to make an exception' in three cases, and tho e exceptions 
are as to the salaries of the United States district attorneys for 
the di triet of New York, for the di trict of Chicago, and for 
the District of Columbia, which may be fixed within a limit of 
10,000 per annum. That i all there is in the bill, and I h·ust 

there will be no objection to its consideration. 
The VIC:ID PRE !DENT. Is- there objection to the present 

consideration of the bill? 
There being no objection, the Senate, as in Committee of the 

Whole, proeeeded to consider the bill, which had been reported 
from the Committee on the Judiciary with an amendment to 
strike· out all after the enacting clause and insert: 

'.l'hat the salarie ot the United States attorneys and United States 
marshal~ for the several judicial districts of the United States shall be 
fixed by the Attorney General, beginning July 1, 1923, at rates not less 
than 3,000 nor more than $7,500 per annum for attorneys and at 
rates not le than 3,000 nor more than. G,500 per annum for marshals, 
the amount to be based in each instance upon the bu.sine transacted 
during the four yea.rs ending June 30, .1923: Provided, That the salari~ 
of the United States attorney for the southern district of New York, 
the northem district or Illinois; and. the District of Columbia may be 
fixed at r.ates not exeeeding $10,000 per annum for each of. said' 
districts. · 

Speaking-for myself, r may: say that my-first political activity 
in my native State of New Jersey was in cooperation with eol
ored men and on their behalf and in support of movements to 
re trict and to abolish the saloon or public bar. In= my own 
congres ional district there were large numbers of colored 
voters who were eager, intelligent, and public-spirited. To see 
colored men of that type pat'ticipate freely in the public- life 
of other districts and other States would be a gi·eat satisfac
tion. But it is now plain to me that the road which was taken 
to that end was a wrong road. It has delayed, not hastened, 
the political· participation of the colored man in the public life 
of tiie United States. Similarly; it was my fortune as · a 
memoer of the committee on resolutions of the New Jersey 
State· Republican convention of 1886 to give the casting vote 
in fttvor. of the platform declaration which declared war on 
the saloon. That platform declaration is supposed to have cost 
th~ Republican Party that election, but it was a sound and true 
deelaration none the le s. Later in the State of New York it 
was my lot to worlc vigorously with those who attempted to 
dr-iv.e out the· saloon by. use or- the power of taxation. There
for.e I am· personnlly committeu through many years of 
practical political action to the ca.u e of universal suffrage and 
to the abolition of th saloon.. Pe-rhap for. that very reason 
I feel o stl'ongly as· r do the disastrous mistakes that hav~ 
been made and the evil consequences· that have fOllowed and are 
certain long to follow in the life of the people of the United 
States. Certainly there can be no more distressing and no 
more disintegrating fo1·m of lawlessne than: that which ru.·ises 
from the resistance of intelligent and high-minded people on 
gi·ounds of morals and fundamental principle to some particular 
provi ion of Jaw. 

The- Attorney General may increase or decrease auy of the salarieg 
ftxM, as aforesaid, within the limits prescribed in the foregoing sec
tion if, upon investigation, he finds that there has been a material in:
crea e or decrease in the volume of business transacted : Provided, 
That no salary fixed under the provisions of this act shall be changed 

· moi-e than once in. any four years. 

'J?he American people must learn to think of the e thingSl 
and. oo give up that unwillingness, which eems· o character
istic, to discuss oT to deal: with the· dispumd and the diSagree
able. We have aimo t gotten to. :r point where public men, and 
tho & who should be leaders of: opinion; hesitate to speak untit 
they know what other are likely to say and how what. they 
ay will probably be receiv.ed by the· press· and the public. 

There are not so many- as· there should be who a.re willing to , 
take the risk of be1ng unpopular for the sake of being right 

All laws or parts ot laws, in so far as they are in confilct with the· 
provisions of this act, are hereby repealed. 

The VICE PRESIDENT. The question is on agreeing. to the 
amendment. 

The amendment was agr;eed-to. 
The bill was reported. to the Senate as amended, and the 

amendment was concurreQ in. 
The bill was ordered to be engrossed for a third reading, read 

the third time, and pas d. 
The title was amended o as to read: "A bill authorizing the. 

Attorney General of the Unitedi States to fix the alaries of 
United States attorneys and United States marshals of the sev
eral judicial districts of the United States within.. certain. 
limits.,, 

THE MERCH.ANT MAXINE. 

The Senate, as in Committee of the Whole, resumed tb,e con-
SALARIES OF UNITED TATES ATTORNEY A.' .. m MARSHAL • sideration Of the bill (H. R. 12817)• to amend an<f supplement 

l\Ir. NELSON. rifr. President, will my colleague ;yield to me? the merchant marine act, 1920, and for other purpo es. 
Mr. KELLOGG. 1 yield' if it is a matter that will take no 1 • Mr. KELLOGG. Mr. President, I listened this afternoon, 

tlme. 1 with some degree of surprise and with deep regret, to an as-
Mr. :NELSON. I tllink it will take only a moment. I a k : sault made in this Chamber upon the judiciary: of the United· 

unanimous eonsent for the pre ent con ideration or the bill States, which has been the· protection and the bulwark of 
(S. 425) fixing the salaries of certain United States attorneys American liberty for more than 140 years. Manifestly it will 
and United States marshal" . I hope the Senator will allow me be impos ible for me at this late hour to attempt ro answer 
to mak~ a brief statement. a carefully prepared address which required an hour and a . 

The object of the bill is to confer upon the Attorney General half to deliver; but I can not allow this opportunity to pass
the power to fix tlie rates of compensation of United State · ·without entering my protest against doctrines which, if en
marshals and United States attorneys within certain limits. ·forced, would be subversive of the liberty of the American 
Tbe salaries of United States attorneys are to be between a : people and destructi're of all our institution . 
minimum of $3,000 and a· maximum of $7,500, and the salaries Should! we take from: the Supreme Court the- power to declare 
of the marshals between $3,000 and· $6,500. Tbe salaries are a· law which was passed in· violation of the fundamental: law 
to be based· upon the amount of busine s done within the last ot the land to· be uncon titutlonal, we should place all the
four years. liberties of the Ameriean people in the hands of one body, and 

l\lr. ROBINSON. Yr. President, will the Senator from :Min- · there would be no Constitution of the United States· left. We 
ne ata allow me· t-0 ask him a question?" can not have a written Constitution, Mr. President; which de-

1\Ir, NELSON. Certainly. I ti.neg the powers of the Federal Government and of the State 
Mr. ROBINSON. The Senate has· ente1-ed· into a unanimous- 1

j governments, which provides in the Bill of Rights for the 
consent agreement to consider unobjected bills on the calendar pr.otection of American citizens in their liberties for which 
under Rule VIU durlng the morning· hour on. next Monday. 1 eur forefathers struggled, unless we have a Supreme Court 

Mr. NELSON. I~ the- Senator will allow me-, there has been , to enforce· the provisions of that Constitution. 
a great demand for the passage of the bill, and r. am very i :Ur. President, three> times in the history of this country, in 
anxious to get it ov.er to the ffouse as soon as possible. The 1 periods of gr.eat politicaJ.. excitement, similar assaults have been 
Committee on the Judiciary are unanimously 1n favo11 of the •made upon th& powe~ of the Supreme Court as that which was 
bill, and I think there" will be no objection to its-consideration ; made in this Chamber this afternoon, and three times those 
if the Senator from Arkansas will allow me to make a brief assaults· hav.e failed because the American people are loyal to 
explanation in reference to its subject matter. the principles: which were· established by our ancestors- more 

At present, owing to the fact that the . alaries- of marshals and . than 140 years ago. . 
district attorneys have been fixed at -:fferent times1 there is a 1\-Ir~ President, when . the Constitution of the Uhlted States 
gi:eat dispa.l'ity and diver ity in their· compensation. An attempt was adopred the peopl& of the Colonies had just passed. through: 
was- made to secure: the passage oi a bill prescr.ibing. their sal- : the sufferings of a long, weary, and terrible war for libercy. 
aries in detail, but that measure was objected to: In. 1919 Con- ']hey- were determined. to~ write· their Constitution defining the 
gress passed a law permitting the Attorney. General to ill the rights and liberties of the American people, defining the po,vers 
salades of clerks o.f United· States courts· within. certain limit.s. of the legislature, prohibiting it from overstepping the bounds 
That law has worked satisfactorily. It is oow pr~posed in: the o:t constitutional limitations, and preserving for-ever the llber~ 
peniling measure to allow· the Depaxtment of Justice, upon the ties.· writmn. in that immortal document. 
basi of the work· of these officials,for thee last four yea.l'S ending. J M.t:- President, the principles of the- Bill of Rights and many 
this fiscal year, to fix the annual salaries of United States attor- of the principles on which this Government is founded and 
n~ys JJetween a minimum of $3,000 and a maximum of $7,500, which are written in the Constitution were not discoYered by 

/ 
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the men who wrote the Constitution. Many of them were prin
ciples for which the Anglo-Saxon race had struggled for 600 
years since the memorable day at Runnymede; they were prin
ciples which had long been sb.·uggled for in the upward progress 
of the human race. 

Not only that but the men who wrote the Constitution and 
tbe great men who interpreted it in the campaign for its adop
tion by the States perfectly understood that there was vested 
in the Supreme Court the power to declare an act of Congress 
unconstitutional if it violated the fundamental law of the 
lJnited States-the Constitution. It was so announced by at 
lea t 20 at the delegates to the convention which framed the 
Constitution, and only 3 dissented from that view. It was 
so announced by Alexanper Hamilton and Madison and by 
others in that the greatest of campaigns before the American 
people, the campaign for the adoption of the Constitution. 
That doctrine has been sealed by repeated decisions of the 
Supreme Court of the United States from the earliest day of 
our judicial history, e\en before the case of Marbury against 
Madi on, down to the present time, in a long line cf decisions, 
and there has been no decision to the contrary by any branch 
of the judiciary of the country. And why? Marshall pointed 
out the reason, namely, that it was necessary for the pre erva
tion of the American form of government that the legislative 
department should not have a right to over. tep the bounds 
fixed by the written Constitution. 

Oh, says the Senator from Oklahoma-
~1r. BROOKHART. l\Ir. President--
The PRESIDrnG OFFICER (l\fr. FRELI~GHUYSEN in the 

chair). Does the Senator from Minnesota yield to the Senator 
from fowa? 

Mr. KELLOGG. No; I can not yield, becau e I only have a 
moment. · 

The PRESIDING OFFICER. The Senator from l\linnesota 
declines to yield. 

Mr. KELLOGG. "Oh," says the ~Senator from Oklab1Jma, 
when asked the question what would happen under his pro
posal if the Congress should pas a law providing for unreason
able searches and seizures and providing further that the 
papers so unlawfully taken could be used to convict a man 
of a crime, "I decline to assume such a condition." Yet such 
an attempt was made in this country, and the Supreme Court 
of the United States declared it unconstitutional. 

The Constitution would not have been adopted but for a 
general understanding that there was to be annexed to it cer
tain amendments known as the Bill of Rights. Let me refer to 
them for a moment The first amendment pro'\"ides : 

Congre shall make no law respecting an establishment of religion 
or prohibiting the free exercise thereof ; or abridging the freedom of 
speech or of the press; or the right of the people peaceably to 
as emble, and to petition the Government for a redress of grie>ances. 

Tl1ose are immortal principles for which not only our ances
tors struggled in the Revolution but for which generations 
before them struggled. If Congress shall pa s a law in viola
tion of those principles, has the Supreme Court no right to 
declare it unconstitutional? 

Again, Mr. President, the Bill of Rights provides that-
The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be 
;iolated. 

That is the principle for which, as we know, the English
speaking race struggled for hundreds of years, and the men 
who w1·ote our Constitution proposed to put it where no legis
lature could take it away in the hour of passion. Again-

No person shall be held to answer for a capital or otherwise in
famou crime, unle s on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, 
when in actual service in time ()f war or public danger; nor shall 
any person be object for the same offense to be twice put in jeopardy 
of life or limb ; nor shall be compelled in any criminal case to be a 
witne s again t himself, nor be deprived o! life, liberty, or property 
without due process of law; nor shall private property be taken for 
public use without just compensation. 

These are not merely expedients of Government ; they are 
the everlasting principles on which our liberties depend and 
which were fought for on fields of battle and sanctified by the 
blood of martyrs. Are we to take them away by saying that 
any legislative body shall have the sole power to construe a 
law to determine whether it is in violation of that immortal 
document? 

Mr. President, the genius of this Government, its trne con
ception bas been stated by a long line of jurists and statesmen 
from Marshall to the present time. 

I know that at times, when legislatiTe bodies or political 
parties have been restive under the restraints of the Constitu
tion, there has been an agitation for an amendment to take 
from the Supreme Court the power to declare unconstitutional 

a law in violation of AmeriC;311 rights under the .Constitution; 
but the good sense of the American people always has prevented 
it. Under our form of government, under that Con titntion, the 
greatest protection to human liberty ever written, we have 
grown from a little fringe of civilization along the eastern coast 
to a mighty Nation. We have increased in wealth and in pros
perity and in happiness under a Constitution that has protected 
the American people. To say that that protection shall be taken 
away in the hour of prejudice or passion is to endanger the 
foundations of the Government and to endanger the principles 
of human liberty. 

In three Congresses, at least, has this been attempted, and in 
three Congresses it has failed. I hope I shall never live to see 
the day when any Congress will propo e to the American people 
the destruction of the Constitution by taking from the court the 
power to say that a law violates its principles, because upon 
that construction of our Constitution and upon the courts rests 
the perpetuity of American Government and American institu
tions. l\Iay that Constitution not only be, as it has been, a 
shield and a protection to us in times of stress and storm but 
may it be a protection to us through the generations and the 
centuries to come. 

Mr. COLT. l\Ir. President, I desire to say only a word. 
A constitutional provision may be treated in three different 

wars. It may be treated as the supreme law of the land, it 
may be treated as on a parity with a statute, or it may be 
treated as a declaration of public policy. 

Under our Constitution, the provisions of the Constitution 
are directly made the supreme law of the land, and hence they 
are not upon a parity with a statute, because the Constitution 
says "the laws of the United States which shall be made in 
pursuance thereof." 

Under the constitutions of Great Britain, of the Scandinavian 
countries, of Italy, and of New Zealand, the so-called constitu
tional provisions are treated as on a parity with the statutes, 
and therefore the parliament or col4,o-ress may change or amend 
them. 

Mr. NELSON. Mr. President, will the .Senator allow me one 
interruption? 

~fr. COLT. I yield to the Senator from Minnesota. 
Mr. :NELSON. The only other country in the world whose 

system of government conforms to ours, where the supreme 
court can declare a law unconstitutional, is the little country 
of ~ To1ivay. It is the free t country in Europe. It has a gov
ernment as free as that of this country; and in that country the 
supreme court can declare an act of the Parliament unconstitu
tional. 

lli. COLT. I was taking Lord Bryce's statement of the coun
tries where the so-called constitutional laws are on a parity 
"'ith statutes. 

France has a written constitution, and Belgium has a written 
constitution. The provisions of those constitutions are not 
laws, and never have been treated as laws. They are treated 
as mere declarations of public policy, to be enforced by the pub
lic opinion of the country. 

That is the Fi·ench and the Belgian system. Under the Con-
titution of the United States, however, in express language, 

the provisions of the Constitution are made the supreme law of 
the land, and the Supreme Court has jurisdiction over all ca. es 
at law and equity arising under that Constitution. Hence, our 
Constitution in form is differently framed from the French con
stitution. 

Our Constitution expressly says that its provisions are the 
supreme law of the land. If Congress can pass any act that it 
plea es in violation of these provisions, then these provisions, 
including the Bill -0f Rights, are no longer laws. They are me1·e 
declarations of public policy. Laws are rules of conduct en
forceable by the courts. That is the only definition of municipal 
law known to the Anglo-Saxon race; and if the Constitution of 
the United States is tbe supreme law of the land, it is a law 
which must be enforced by the only tribunal that we have for 
judging and enforcing, namely, the Federal courts. 

What is the Supreme Court going ·to do in a given case? 
Suppose a statute were passed saylng that the salaries of the 
justices of the Supreme Court should be only $1,000 a year, in 
violation of an express provision of the Constitution. That case 
comes before the Supreme Court. The plaintiff relies upon the 
provision of the Constitution prohibiting any decrease in such 
salaries. The defendant relies upon the statute. The court 
must decide in favor of either the plaintiff or tLe defendant. 
The judges are bound by their oaths to support the Constitution 
of the United States. What judgment i the court going to 
enter? If it enters judgment for the defendant, then it must 
hold that the constitutional pro\i ion i on a parity with a 
statute, and is not the supreme law of the land; but if the· 



·3862 CONGRESSIONAL RECORD-SENATE. 

constitutional prov1s1on is the supreme law of the land, the 
court must <lecioo in favor of the plaintiff. 

I'ou are striking l'ight at the very e ·ence and foundation 
of the Constitution when you say that Congress can pass any 
law it pleases, regardless of the supreme provisions of the 
Constitution. Tho e provisions then become no longer laws 
enforceable by the.. courts. They are either on a parity with 

. statutes, or else they are mere declarations of public policy. 
That is all I desire to say. 
Mr. BROOKHART. Mr. President, I desire to reply to ome 

of the remarkable positions taken here to-day with reference 
to the relative positions of the Oongre s and the Supreme 
Court under the Constitution of the United States, but because 
of the latene s of the hour I will not proceed at this time, but 
I give notice that I shall proceed, if I can be recognized, on 
l\Ionday. 

in order to save the national shipbuildinO' and kindred indus· 
tries from the ruin that would have overtaken them had all 
naval construction come to a standstill; secondly, that the addi
tional cruisers and submarines are really needed to com pen -
sate for the reduced strength of the battle fleet. 

As regard the first argument, it is no doubt tme that the 
sudden stoppage of all shiplmiluing for the Navy would huve 
been a most serious blow, not merely to the tL'ades directly 
concerned but to the whole economic system of the country. 

A few facts and figu1·es beru.'ing on this point will not be out 
of place. Under the impetus of conditions set up by the 
World We.r the industries of Japan ftouri ·hed amazingly for a 
few years, and shipbuilding in particular was developed to a 
remarkable extent. In 1914 the number of yards producing sea
going ships did not exceed 6; by 1918 there were 57 such e. tab
lislunents in operation. The slump of 1920 drove more th:in 

JAPAN-A SEQUEL TO THE WASH! "'GTON CONFERENCE. • half the e newer yarus out of busine ·s, and in August of la t 
1\lr. ROBINSON. Mr. President, I ask unanimous consent year only 26 remained. 

to have printed in the REfuRD an article by l\!r. Hector c. At the clo e of the war, when orders for mercantile tonnage 
Bywater on the subject "Japan-A Sequel to the Washington began to fall off and at length almo t entirely cea ed to come 
Conference." in, the shipyards were forced to depeml for their existen e 

:Ur. Bywater is a British naval critic and the author of the largely on admiralty conh'acts. From tlleir point of view th 
volume "Sea Power in the Pacific." The ~article reflects a big naval program of 1920 wa ·a '°eritable godsend. Irrespec
viewpoint which I am satisfied will prove astonishing to some tive of mailer vesseis, it provided for the constrn tion within 
Senators and interesting and important to all. I had expected eight year of a .fleet of 16 capital ship·, with an average dis
to bring to the attention of the Senate some of the paragraphs placement of approximately 42,000 ton , and of thi .numb r 
in this article; but, in view of the lateness of ·the horn· and at least one-half were to have been built in private yard . 
the pressure of other busines., I ask leave that the article be Under the Washington agreement no les than 14 of the· e ves
printed in the RECORD in 8-point type, and I call it to the sels were canceled, including six thRt were already buildiui:. 
attention of Senators. When this deci ·ion became known in Japan there was an out-

The VICE PRESIDENT. Without objection, it is so ordered. cry from the shipbuilders, who saw them. Plve fac d with ruin, 
The article ts as follows: and even louder protests came from . tl-ie shipyard workeri;;, 

J.iPAN-A S1:Qv1:L TO TH.1: WASHIXGTON CoNnREXCll. who ·form one of the best-organized brnnches of Japane 
(By Hector C. Bywater, a Briti h naval critic and author of Sea Power labor. 

in the Pacific.) According to official statistics tbere were in Japan nine lar~e 
[Reprinted from the Atlantic Monthly, February, 1923.] private yard ~ that were generally engaged in warship con-

1. struction. employing l>etween them 96,000 hnnd , and four irnval 
Sufficient time has now elapsed since the Washington confer- dockyards, employing ome 61,000 bands. Consequently th 

en ·e to enable us to gauge the effect of its leading decisions number of workers who were illtere 'ted in the building of 
Cln the naval po ition of Japan; and a study of this ubject is warship wa._ 157,000, of whoru, it was estimated, 00 per cent 
rende1·ed the more opportune in consequence of re ·ent develop- would be thrown out of employment through the canceling or 
meuts in the Far East wllich seem likely. to react upon tbe naYal batue ~hip order alone. Had auxiliary . hips been inc]uded in 
policies of other powers. the 1imitatio11 . ·cherne, the percentage of men rendered workless 

The initial fact that emerges from a survey of the situation would have been as high a 75. 
to-day is the patent failure of the conference to achieve its Even a it was, organize(} labor became dangerou ·ly re tiv . 
n1a'i.n purpose, namely, to check the. further expansion of sea Ma s meeting of shipyard employee. were held nnd violent 
u1waments in any and e•ery shape or form. It has undoubt- speeche made again t th~ Government for having " IJetrnyed " 
edly been successful in arresting the multiplication of capital the workers. _\.gitators, who . had previously com11laineu mo t 
sltip:, which are at once the most costly and-to the lay mind, at bitterly of tile lmrdeu of armaments, were now foremo 't in 
all events-the most aggressh-e instruments of sea power; but, opposing a reduction of that burden. 
thl'ough cau es too notorious to need repetition, it imposed no It has been hinted in some quarters that thi popular clamor 
l"eto on the building of other combatant types, ave airplane against tbe su pen"ion of warship con ·truction was by no 
carrier , and at least one signatory party has deemed it expedi- means distasteful to the Government, who saw in it au excellent 
ent to take full advantage of this omission. The re •ult is that excu~e for continuing the development Of the navy on as large 
to-clay, barely 12 months after the acceptauce of the limitation a scale as was po sible without transgi·e sing tbe letter of tbf" 
tl·eaty, a revival of shipbuilding competition seem inevitable treaty. Be that a 1t may, generous conres ions were grante<l 
if the balance of power as regulated by that treaty is to be w1th a promptitude that was rather surprising in view of tl1 
maintained. tendenry of officialdom in Japan to re 1st any form of dictation 

To state the case in a sentence: Japan, by diverting to the by the ma :e .. 
con truction of cruisers and submarines no small part of the Le.· than a month after the Washington conference disper d 
energy she formerly expended on capital ships, will soon be in it was announce(} at Tokyo that an agr ement had been com 
po , esslon of a fleet of auxiliary combatant ves els superior in to between the Government and tbe shipbuilder whereby th 
some respects to that of any other power. The ratios of inter- latter would be provided with other work in lieu of the coun
national strength formulated by the authors of the treaty have termanded battleships, and the whole a.le discliarge of f'hip
tlrn: been upset, unless we a sume the capital ship alone to yard worker would thu · be a voided. The ...,cheme wa · to retain 
po .·ess any fighting va.lue--an assumption manifestly absurd. practically intact Urn.t part of the 1920 program which relate,\ 
IndeeSI, the relath:e importance of auxlliary craft has increased to auxiliary ships and to ad•ance the dRtes of laying down 
very considerably as the result of limiting the number of heavy these ve sels. For example, contracts for crui .. ers which it 
ships. Therefore, when we find that Japan during the last five had originally been intended to begin in 1923, 1924, nnd 192!), 
years has built or ordered no less than 23 light cruisers, as re pectively. were to be antedated 12 month . . i:io that the norm, 1 
again ta collective total of 16 for Great Britain and the United building programs of 192:2, 1923, and 1924 would in each cas 
States, it would be futile. to pretend that the Washington agree- be increased to that extent. In other word. , twice as many 
ment has either stabilized naval strength on anything like a auxiliary ships were to be laid down eacll year as tbe original 
comprehensive basis, or relie•ed the naval authoritie of Britain program had legi. lated for. 'l'bls plan embraced de troyer , 
and America of all anxiety as to the future. submarine._ and supply ship in addition to crni er . 

far is this from being the ca e that at the moment of In alloting the new contracts pecial regard wa had to the 
writing the United States Navy Department is understood to claims of the shipyards wllich would have benefited most 
have in preparation a large program of auxiliary construction; under the preconference battleship program, orders for n w 
rind it seems only a question of time before the British Gov· light cruf er going to tho e State and private yards which 
emment will be compelled to take similar measures. had been promised or were already at work upon battle hipFI 

Japan, to do her justice, has been perfectly frank with regard and battle cruiser . The largest cruisers will therefo1·e be con
to her postconference naval policy. Her intentions have been structed at the imperial dockyards of Kure nnd Yoko uka anrl 
advei'tised to the world, even if their full significance has not the private establishments of Kawa aki and l\Ht uhi ·hi and 
he n unduly stre. :ed. She justifies her formidable program of smaller units of this type by the Sa ebo Arsenal a.nd the Urag· 
irnxiliary tonnage on two grounds: First, that it is necessary Dock Co. At the same time contmct for de. troyers, sub-
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marines, and tl~et-supply ships are being distributed among 
tbe yards named and also among other establishments which 
suffered through the recision of the preconference program. 
Furthermore, extra work has been pro-vided for the State dock
yards by assigning to them the dismantling of condemned ships. 

By these measures the crisis in the shipbuilding industry has 
been largely overcome, all the principal yards throughout the 
country have a fair amount of wo:i:k in hand, and it has been 
neeessary to discharge only a comparatively small number of 
workers. 

On the other hand, the oost of all this auxiliary tonnage will 
be heavy enough to wipe out a great part of the sum saved 
by scrapping the capital-ship, program, and the oot saving 
effected in new naval construction will consequently be much 
le s than the taxpayers had anticipated. There are not want
ing those in Japan wh~ censure the Government for adopting 
this policy of " robbing Peter to pay Paul."' It would, they 
contend, have been better to encourage the shipyards to dev-elop 
0th.er branches of activity than navat construction, such as the 
manu:factme of locomotives and other railroad and street-car 
material, iron and steel work parts for }}ridges and structures, 
indu trial power plant , automobiles, and the like, as has been 
d.op.-e by Enropean armament mm~ since the war. 

As it is, the critics declare, the wealth of the nation is being 
dissipated on fight.fug ships, which apparently have been ordered 
simply to- keep the shipyards in operation and not because they 
are absolutely ~enti.8.1 for defense purposes. 

Another and still grner objection urged again t the Gov
ernment's pollcy is that this sudden expansi-On of the auxiliary 
combatant fieet may evoke susplcion abroad as to Japan's bona 
Mes in respect to disarmament and lead other powers to 
sfrengthen their fleets in the same way, thus ushering in a 
new era of naval rivalry and mutual distrust. That these 
apprehensi-0ns are well founded has already been made clear 
by· the reported action of the American naval authorities in 
drnwing up a new program to- eounterbfilance Japan's growing 
strength in eruising ships and submarines. 

Figures s110wing the aetna1! reduction that has been effected 
in Japan's naval expenditure by the limitation scheme are not 
yet available, but the gross a,mount appears to be in the neigh-. 
borhood of 100,000,000 yen. 

In 1920 tbe navy budget amounted to 320,000~000 yen, or 
nently twice- as much as it had been three years_ previously; 
and subsequent additions, due to the passing of the " eight
eight" program, bnmght the gross amount to nearly 500,000,000 
yen. In the following year another big increase was made, and, 
but for the limitatio-n scheme, naval expenditure during the cur
L'ent year would have been not far short of 750,000,000 yen. · 

Aecording to 'Fokyo press reports the naval estimates sub
mitted in July last provided for- an ordinary expenditure of 
120>000,000: yen and for an extraordinary outlay of 198,000,000 
yen, showing d~ases of 15,000.000 and 60,000,000 yen, respec
tively. On October 30 it was announeed that the finance de
partment had farther reduced the navy estimates in the- forth
coming budget by 30,000,000 yen, making a total reduction of 
over 100,000,000 yen, or approximately one- eventb of the 
amotULt_ that would have been spent on fleet amiaments this year 
had the " eight-eight " program remained tn force. 

This saving is accounted for alnwst entirely by the deletion 
of t~ eapital ships and the abandonment of new doeks and har
bor works; only a very small percentage is due to reductions in 
personnel; and, as we have seen, the bill for auxiliary construc
tion, so far from showing any cut, has been greatly increased. 
Some money will also be saved by giving up Port Arthur as a 
naval station and reducing the status of the :Maizuru base. 

As no precise figures of the cost of man-of-war construetion 
are published in Japan the expenditure that will be- incuned by 
virtually doubling the auxiliary building program over a term 
of several ye.ars· can be only roughly estimated. It is known, 
hDwever~ that the light cruisers of the K 1t-ma class, 5,500 toos; 
have cost nearly $5,000,000 each; that the 7,500-ton ships of the 
YubM'i class are priced at abollt seven and a half million dol
lars; and the new 10,()()(}~ton sb1ps, four in number, at not less 
than $10,000,000 each. First-class destroyers, of which many 
a.re building and 24 projected, p;robably cost one and a half 
million dollars per boat ; the medinm submarine-900· tons
aboHt the: same, and the new large type-1,.500 te>ns-$3,000,000. 

These prices are. if anything~ nnderestimated, the cost of 
naval construction being abnormally high in Japan despite the 
relative eheapne of labor. In any. case, it i.s sufficiently obvi
ous that a program which embraces oot less than 15 cruisers, 
ranging from 5,500 to 10,000 tons, 40 desh'oyer and 50 subma
rines. besides a great mans- upply and depot ships, will evell'
tualJy cost an enormous sum o.f mf.mey. 

IL 

It is patent to everyone that Japan is at present building 
more combatant tonnage than any other power, but what is not 
ro generally appreciated is the fact that she is actuall'y building 
m'>re tonnage of this description than all the other powers com
bined. Onee- more it must be emphasized that the so-called 
" disarmament treaty," while certainly bringing dreadnought 
co.nstruction almost to a halt, has not only done nothing to limit 
the building of other man-of-war types, but bas- actually in
creased the number of these vessels in the case of Japan, and 
in all likelihood will eventually produce a corresponding expan
sion of the auxiliary ships of other navies. -

It would occnpy too mnch space to narrate in detail the vari
ous strategical reasons which tbe Japanese naval authorities 
have put forward, through the medium of the press, to justify 
the building of so many u auxllUiry combatant ships "; but th-eir 
argument may be summarized as follows: The battle fleet has 
been so :reduced under the llmitation agreement that it will no 
longer be capable of fulfilling its prope1· function, namely, going 
out to seek and engage an enemy fleet on the high seas ; but 
must henceforth be- kept in reserve as a last card, only to be 
played if and when th~ enemy's preponderance has been reduced 
or destroyed by tactics ot attrition. Therefore to compensate 
for the loss of direct offensive power formerly vested in the bat
tle fleet, Japan requires for her safety an unusually strong force 
o:f minor weapons of attack. She particularly needs an ample 
supply of swift oeean-go-ing cruisers to guard her own communi
cations and harass those- of an enemy, and also to prey up():n 
his commerce, with the ultedor purpose of diverting part of 
hi · strength from fhe immediate war zone. 

For the same reasons it is essential to have a large fleet of 
ocean-going -submarines which could be used alternatively for 
coast defense, for near and distant mine-laying expeditions, and 
for raiding commerce. The twofold problem confronting the 
Japanese- Navy in war would be to maintain~ as far as possthle, 
the freedom of the ocean tra-de routes-, and, abo-ve all, to- guard 
comnmnicatioos with the Asiatic continent, whieh wo-uld repre
sent a vital and indtilpensable source of supp-ly for foodstuffs 
and raw materials. In the absence of a really effective battle 
fleet-effective, that is, in the sense of being ab-le to engage the 
battle fl~t of aDY potential enemy with reasonable prospects 
of success-these strategic tasks can best be performed by 
cruisers and -submarines. 

As regards the loss af power reslliting from the limitation of 
the battle fleet to 10 ships this, it is argued, is far more serious 
than might be- inferred from superficial observation. Four of 

· the sllips are battle cruisers of a design wh.lch post-war progress 
has made obsolete, and which coukE not be placed in the line. of 
battle without expo ing them to grave r.IBk of summary destruc
tion. This brings the· battle fleet proper down to six ships, none 
of which could possibly be replaced if lost or disabled. 

Japan is, therefore, at a grave disadvantage as compared with 
Britain and the United States, since tbe1r infinitely greater re
sources would enable either of those powers to build new capital 
ship . very rapidly in place of any that were lest in actio.n. 

Another important factor in the revised se~me of defense- is 
the cllain of outlying naval bases with which Japan has girdled 
herself during the past few years; and, apropos of this snbj.eet, 
there can be no harm now in disclosing certain facts of whieh 
the American public bas, perhaps,. hitherto remained in igno
rance. 

In the fall of 1920 the Japanese naval authorities in coopera
tion with the general staff worked out a scheme for fortifying 
the principal islands that guard the a:pproaeh to the coasts of 
Japan proper. This measure was intended to eounteraet the 
then impending development of Cavite and Guam as first-clµ.ss 
bases for the American Pacific Fleet. 

In September, 1920, a committee of experts, headed by Cap
tain Mort, of the navy depaJJtment, visited all the islands 
in question, reporting that the points where strong fortifications 
and naval facilities were needed most urgently were the Bonin 
Islands, A.ma.mi-Oshima, and Yajima in the Loochoo group. 
This :r~t having been approved by the Government, steps were 
immediately taken to carry the proposals into effect, and the 
work of fortificatfon was put in hand early in 1921. 

FOi' reasons Of fi:nanee it was intended to spread the appro
prtatio:ns ove:r two, if not three, years, as in view of the slow 
progress being made with the A.m€rican works at Cante: and 
Guam tt was thought that the eompletfon of the Japanese in-
sular bases might safely be- prolonged till the end of 19-22. But 
in the spring of last year (1921) it became known at TokyQ 
that the United States Government was meditating an appeal 
to the. powers to j-Oin in a conference for the- reduction of nm·al 
armaments, and this news decided the Japanese- authorities to 
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speed up the completion of their island forts, ·with the object 
of putting thPm elrn~1 in a favorable position strategically be
fore the conference wa. 8urnruoned. 

Con. equently from l\Ia~·. 1921. the work at the Bonlns went 
on with feverish enel'gy. A large fleet of steamer was char
tered to convey thither the thousands of la.borers and the vast 
quantities of material needed to complete the task. So great was 
the demand for cement that a temporary shortage of this ma
terial ensued. Throughout the summer and autumn building 
011 rations went on night and day, and during this period the 
Bonin Island were under a military admjnistration which 
maintained a strict surYeillance over visiting foreign ships. 
Th~ Japane ·e pres was al o forbidden to publi h any mention 
of what was in 11rogre~ at the island . 

Br Decembet: the last of the batteri had been constructed 
anll armed with hea \')" long-ran"'e guns:, tlte barrack .. , munition 
depot· aerodrome, cmd radio station had been constructed, 
Rud e-rerr navigable a11proach had been rendered lmpre~nable. 

i\l€'anwbile the Washington conference had a sembled, ancl 
Adruirnl Baron Kato, of the Japane ·e delegation, had taken 
th first opportunity to inform lli American colleagues that 
Japan regarded the abandonment of the Philippine and Guam 
fortification a the condition precedent to negotiation"' for the 
reuuction of her shipbuilding program. If the United tates 
w1,1ulu agree to thL, Japan, on her part, was prepared to SllS
peu<l her own plans for fortifying her Pacific i land · and would 
at the same time cooperate mo~t willingly in any practicable 
scheme for limiting her floating nrruameuts. 

Btn·on Kato did not add. however, that .Tapan. haYing been 
ecretly engaged in forti f~·in~ her island hRSf' for many months 

preYiously, had just complPted the work, whereas scarcely auy 
progress had been murte i11 the den•lopment of the American 

tntions at uvite aurt Unnm. 
III. 

Whether the .\merican na•nl expert. were cogniz:rnt of tbe 
fact· is a moot voint., but it seems scarcely credible that they 
1 • uld ha•e acquiesced in the status quo propo ·al for Pacific 

nses had they known t11at Japan was already in po>:.~e ·sion of 
~ thoroughly equippeu narn1 station at the Bonln . If they did 
know this, one is fOrced to conclude that their prot ~t. again:t 
the renunciation of the right to put the western i:-=lands in an 
adequate state of Mfense were owrrule<l by the Washington 
'ahinet on political grounds. 
In ·a.ny en e Japan . cored a ignal triumph in .-ecuri11g the 

adoption of the statt1 · quo agreement witb regard to Paeific 
fortification . l•'rom het· point of Yiew H was a trntegical gaiu 
of th first magnitude, which more than compen i1ted for the 
reduction of her battle fleet. 

That the full ignlficance of the clau. e has come to be appre
ciated by .American na•al students is clear from ce1tain out-
poken criticisms which ha\e appeared recently. Th Japane~e 

Foreign Ofl1ce, betraying a sen. e of humor for which few would 
hnv given it credit issued the following communique on Feb
ruary 22 last: 

;.The treaty on the limitation of na-ral armament· signed at 
Washington on February 6, 1922, come into force upon it.· 
ratification by all contracting powers. With regartl, however, 
t certain fortification · und naYal l>ases of the British Empire, 
the United Rtates, and Japan 1n the region of the Pacific 
Ocean, it is provided in Article :XIX of the treaty thnt the 
smtu guo at the time of its slgnature shall be matntained. In 
conf rmity with the pirit of this pro-ri lon, the Japanese GoY
ernrnent haYe decided forthwith to discontinue the work on the 
f rtiti("ation · in the Bonin Island and Amami-Oshima, and 
further to maintain the exi ting condition of fortification. and 
na~·al bases in Form a ancl the Pescallore '. The uece ·sury 
mea ures for giYing effect to tlll decision buYe already been 
tnken." 

.. ·apoleon' dictum that." war is an affair of positions ap
plies to the ea no les. than to the land, and to a far greater 
degree thau wa · the case a century ago. A fleet in those days 
w::i.~ largely ·elf- upporting, and could remain at sea for month. 
at n time Independent of ba es, because it had no fuel problem 
fo contend with. But the condition to-day are n1. tly different. 
The .. reach" of a modern battle fleet cnn be measured with 
almo ·t mathematical precision, go,·emed as it ls by the number 
anll 'ituation of tlle points Ll'appui availaule. In time of war 
n tleet dare Yenturc to crui . e for long in water where ample 
facilitie for refueling c.lo not exi. t. If tlte hip· of which it is 
compo ed hate an aYerage fuel endurauce of, ay, 10,000 mile~, 
tlrnt does not mean thnt they would be able to advance to u 
poiut 5,000 miles from llome und still be sure of getting baelc 
in afety, fo1· the maximum cruising radiu of a shtp is always 
r el· net.l in term of economical "'p.eed nncl bears no relation to 
the Llistance that could be steamed if the engines were running 

at full pon·er. Tbu a uattle8hlp al.Jle to cover 10,000 miles at 
a constant ~'Peed of 12 kBot might be unable to travel more 
than 3,000 mile at her full speed of 21 knots-and in war-zone 

. operations high-speed teaming i the rule rather than the 
exception. To cruise under a mall bead of team in wate1• 
where enemy submarine might -be encountered would be to ri k' 
destruction. 

:Now, the only insular base in the Pacific where the American 
battle fieet could be sure of finding adequate supplies of fuel 
is Hawaii, and we u therefore justified in assuming that 
2,000 milP represent tlle utmo t di tanc . to which the fie t 
could •enture to the we t or south of Hawaii in time of war; 
and even this would leave a dangerously narrow margin of 
fuel for eruergencle . But if Am rica fight. in the Pacific at 
all. he wm fight for definite objects, among which will be the 
protection or-what L far more likeJy-the recoYery of the 
Phillppin~ , and to gain tl1e. e objects she mu t be prepared to 
undertake active 11aynl operations in the immediate zone of 
war. namely, the far we tern Pacific. 

Row tllL is to be done without local bu e facilitie is a 
problem which apparently <lefie ._ olution. It i ertain thnt in 
their pre ·ent ctef.ensele .. s conllttion, now to be stereotyped by 
th treaty,. l.Joth tbe Pllillppine · nn<l Guam would become Japa
nese in the fir t week of war. 

Tbis is f ully realized and freely admitted by American strate
gi t-:, but it is interesting, nm·erthele . , to hn-re Japane. e te:ti
mon~- ou th point. In the Dal Nihon of August, 1921, a thought
ful monthly review publi ·bed at Tokyo, the editor, l\fr. Seijiro 
Kawa ·hima, dis ussed the probabl cou1·se of hostilitie between 
his counh"J· and the United States. and affirme<l that shoulcl the 
outbreak of war find the main Amerlcun nanl force at Pan
nma. Sun Fra11cisco, or even at Iln waii, " lt will be open for 
Japan to take the Pbillpplues. indeed Guam. * * * Shoulcl 
the worst happen, therefore, Japan would ri. k everything to 
de~tror tbes two base , and the ferocity with which she will 
figl1t may well be ima 0 'ined." Clearl~·. therefore, the islands in 
que. tion must he ruled out of any objective examination of the 
ta k that would confront the Unite<l Rtate.' ~ Tavy in a wur with 
.Jap:ut. 

IV. 

It remains. tllen, to cou. lc.ler how far o1Ieu:i re opera tlons in 
the we. tern Pacific woulc.l he fea:'il.Jle without I.Ju ·e.. From 
Hawaii to tlle ncare t Japnne'e coast i:> ·ome 3,-!00 mlle , mak
jng O,. 00 mile~ for the round voyage, which would be well 
withiu the cn1 isin0' <:Hpacity of modern battle hips at economl
ral !"peed. 

Bnt, a. wn. <'mph:r:sizec.l auore, ·Ltips . teamillg at low speell 
in an area fr quented hy ho··tile submarine would be in con
tinual dange1· of attaC'k. To h rea onably afe frnm subma
rine.• the~· mu:t nol ouly :-:team at a hJgh rate of speed, · but 
make frequent alteration· of c iar. · , a m thou of progre · ion 
which Involve..;; fill abnormally heaYy consumption of fuel in 
tra:rer ing a gi-ren distance. 

It jg therefore extremely doubtful whetlier the fuel endurance 
of the . hips "·ould ~ufflce even fol' the oumnrd journey of 3,400 
mile · and if the fleet found it ·elf clo e to the enemy's coast 
with empty bunkers an<l no friendly lm e at hand it would be 
exi10 ·ed to certain anniJJilation. 

Con ·equently, on the surface of thing·. it look a if the Amet·
jcan ... ~a,-y would be pby ·ically incapable of undertaking major 
war operations In the we 'tem area of the Puci:fi.c; there is no 
•i ible means wllerel.Jy the fatal handicap of nonexistent bas -· 
might be oYercome. It i · a· if the United States, in ple<lglng; 
it elf not to pt·oc ec.l with tlle fortification of it di~tant i 'landH 
liall voluntarily UlT ntlered not merely the powee to defen<l 
the. po e ioo:5, but the power to defend it intere t in th 
Far Ea t geuerally, no matter how vital they are or may become 
in the future. 

Japan ou tlle other hauu, ha::; guine<l a trategical predomi
nance in her at.ljacent waters far exceediug that which she coulcl 
evee lla,·e hopecl to aclliere lJud the comvetltion in naval arma
ments pursued it normal cour e. For o-ood or ill, the door· of 
the Far East have been ·Iumm Ll, barred and bolte<l, and the 
key placed in Japane e keepiug. · 

The Briti h Empire, it hi true, might be in a po ·ition to c.1i • 
pute this supremacy4 thanks to it· actual and potential bu e 
resource in tlle Pacific; but here again the factor of di. tauc 
would come into play on the side of Ja1urn by maklng u tainerl 
offensiYe operations ag·uiust her coast next to impo ·ible, even 
for a greatly uperior British fie t pivoted on Singapore, New 
Guinea, or Au tralian harbor . 

If these premi -·es are sound they seem to warrant the conclu
sion that a naval war between the 'United States and Japan 
would ~eedlly result in u stalemate, a1fordlng no opportunity 

·for a decision by direct action from either slde, since the oppos-

/ 
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ing battle fleets would be unlikely to· come within several- thou
sand miles of each other. It is here, however, that the signifi
cance of the large program of minor naval construction, upon 
which Japan is now engaged, may be manifest. 

Since history contains no record of a war having been cleclded 
wholly, or even mainly, by the destruction of maritime trade, 
the greatest authoritie have always excluded the guerre de 
courNe from the domain of grand strategy, relegating it to a 
subsidiary place in the general scheme of belligerent operations 
at sea. Nernrtheless there was one period of the World War 
when it seemed as if science had placed in Germany's hands the 
means of undermining what had come to be regarded as a 
fundamental principle of naval strategy. The submarine cam
paign came very near to breaking the resistance of the .Allies, 
and did, in fact, produce that anomalous situation in which the 
power supreme at sea, whose warships held undisputed com
mand of the ocean surface in nearly every part of the '~orld, 
neverthele::.-s found its marine communications menaced to a 
Mghly dangerous degree, and was able only by superhmnan 
ext>rtions to maintain the minimum amount of sea-borne traffic 
e~~ential to the furthel' conduct of the war. 

At an earlier stage of the struggle graTe loss was caused to 
Rltipping by the few German cruisers which were at large when 
the war began. It took a good many montlls to dispose of these 
. ul"face corsairs, and the task was accomplished only by divert
ting a numerous force of swift cruisers from other war service 
and sending them to scom· every ocean area where the raiders 
were likely to be met with. 

Comparatively large as was the fieet of cruising ships at the 
disposal of the Allies, it barely sufficed to meet this demand. 
Had fewer ships been available the German commerce destroy
er~ would have enjoyed a much longer lease of life, and the 
eml>arra ·sment they cause~ must have been infinitely more 
serious. 

Among naval men a firm conviction obtain · that the next 
great war will inevitably witness the renval of submarine 
attack on merchant shipping, since they believe that parchment 
safeguards against thiR practice will soon collapse under the 
stress of war. Assuming then that the naval methods in Yogue 
during the World War are likely to reappear in the event of a 
Pacific campaign, the advantages which Japan would derive 
from her powerful fleet of cruisers and submarines are obvious. 
'l.'hey woul<l enable her, while maintaining her battle fleet in
tact behind its impregnable barrier of insular and coastal de
fenses, to wage ruthless war against her enemy's trade and com
munications. 

When the current building program has been completed she 
will possess at least 25 modern cruisers of great speed and wide 
radius of action, togetb.er with more than 70 submarines spe
cially designed for prolonged voyaging, the majority of them 
l>eiug well able to cross and recross the Pacific Ocean without 
needing to replenish their fuel. 

v. 

What resources bas the United States Navy to clenl with this 
immenRe ft.eet of potential commerce destroyer8? On the hasis 
of recent war experience it has been estimated that from four 
to six fast cruisers are required to circumvent the activities of 
one enemy surface raider; while some ide.a of the tremendous 
nrray of force necessary to cope with submarine attack on mer
chant shipping ls conveyed by the fact that upward of ~.000 
patrol craft of every type were kept in ervice by Great Britain 
alone, though the Germans never had more than 30 U-hoats at 
sea .Jmultaneously . . 

At the present time there are only 10 modern crui. ers built 
or building in the United States. Even if all these ships were 
released fl'om duty with the fleet in order to protect trade 
routes, what could they hope to achieve against 25 enemy raiders 
with speeds not inferior to their own'? 

'l'he task would, of course, be hopeless from the start. Un
Ie~s, therefore, the convoy system were adopted-and this would 
be nt once a difficult and a precarious busine. s under the pe
culiar condition governing warfare in the area we are con
side1·ing-American merchant shlpping wou~d, in all probability, 
be swept from the Pacific very soon after the outbreak of hos
tilities with Japan. 

Whlle there is not tile least reason to suppose that this olow 
would force the United States into submission, the combined 
l(ISS of trade and prestige resulting therefrom would be a serious 
matter. Nor would it be possible to retaliate with any marked 
eft'ert; for the same dearth of cruisers that rendered the United 
States powerless to protect its overseas trade would debar it 
from molesting the communications of the enemy. 

Moreover, provided that her connections with the Asiatic 
mainland were secure, Japan could afford to dispense for a time 

with other e:x:ternaJ sources of supply, and practically tlle whole 
of her cruisers and submarines, having but little patrnl duty, 
would be fr~ to engage in offensive operations. 

Thus the widely held idea that a war in the Pacific must 
speedily end in a deadlock, in which neither opponent could 
inflict any appreciable damage on the other, is seen to be fal
lacious. It would have been sound enough had the naYal limita
tion agreement embraced all types of fighting craft; but the 
failure of the conference to extend the ratio system to cmi:ser 
and submarine tonnage has completely altered tlie situation. 
. In \"iew of the foregoing con iderations, it would cause no sur
prise to learn that Amerlcan naval authorities entertain pro
found misgivings with regard to future developments in the· 
Far East. That their responsibilities have been immeasurably 
increa ed by the limitation treaty i.s ._·elf-evident. Intleed, it 
might ]Je affirmed without fear of contradiction that the treaty, 
by depriving the United States of all power to intervene by 
force of arms, has placed her interests in the Far East com
pletely at the mercy of a foreign State, upon who e good will 
they must henceforth depend. Tile task of defending them 
against aggression would have been difficult enougll llad the 
naval limitation scheme ne-ver been conceiYed. .As things are, 
their defense-by warlike action, at any rate-has to all appear
ances become impossible . 

LANDS l.N" WYO.Mh G. 

l\lr. W .ARREN. :Mr. President, I a~k unanimous consent for 
the present consideration· of Senate bill 4146. It refers_ to a 
little local matter in my State; and as I may not be in the 
Chamber on ~Ionday morning, I should like to have It con-
idered and passed at this time. · 

The VICE PRESIDENT. Is there objection to the present 
consideration of the bill referred to by the Senatoi· from 
Wyoming? 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the bill (S. 4146) granting cer~ 
tain lands to Natrona County, Wyo., for a public park. 

The blll had been . reported from the Committee on Puhlic 
Lands and Surveys ~'ith an amendment to stdke out all after 
the enacting clause and to in ert: 

That upon delivery to the Secretary ot the Interior by the State or 
Wyoming of its properly ei:ecuted and duly recorded deed or deedR 
reconveying to the United States of .America ill fee simple the 1and1t 
in section a6, township 36 nortll. range 86 west ot the sixth principal 
meridian, containing approximately 640 acres, the sa!d State shall be 
authorized and permitted to select an equal number of acre from· tbP. 
unreserved. nonmineral, nontimbered, unappropriated public lands of 
the United States in said State. for the same purposes, and ubject to 
t~ same co1,1ditlons and limitations under which the lands . o rec.on
veyed we.rb beld. 

St~('. 2. Tba' when the title to e1;tion 36, township 36 north, ran~P. 
SG west of the sixth principal meridian. ~hall have revested in the 
unite·d States pu"t"suant to the fore~olng provisions, the Secretary of th!>! 
Interior shall cause a patent to 1: sue conveying the said section 30, 
townRhip 36 north, range 86 west, together with the north hall'. or 
section 1, township 35 north, range 86 west of the sirth principal me
ridian, to Natrona County, Wyo., in tru t for the purpose of a publk 
park, but in said patent there shall be reserved to i:hP United State:J 
all oil, coal, and other mlneral deposits within saiu lauds and the right 
to JJrospPct for, mine, and remove the same. . 

SEC. 3. That the grnnt herein is made upon the express condition 
that within 30 days ot the receipt of any reque t therefor from th . 
Secretary of the Interior the county clerk of Natrona County, Wyo., 
shall submit to the Secretary or the Interior a report as to the use 
made of the land herein granted the county during the precedln.g period 
named lu such request1 showing compliance with the terms and condi
tions stated in this aci:: and that in the event of his foilu1·e to so re
port! or ln the eYent or a showing in Sll{'h report to the Secretary of 
the nterior that the terms of the grant have not been complied with, 
the grant . hall be held to be forfeited. and the .Attorney General of the 
l!niti>d States shall institute uit ln the proper court for the recovery 
or aid lands. 

The amendment was agreed to. 
The bill was reported to the Senate as amended, aud tbe 

amendment was concurred in. 
The bill was ordere<l to be engrossed for a third reading, read 

the third time, and passed. 
The title was amended so as to read : "A bill permitting th 

State of Wyoming to reconvey certain lands to the United 
States and select other lands in lieu thereof, and providing for 
the patenting of certain land:51 to Natrona County, Wyo., foe 
pulJlic park purpo;-es." 

EUGE~E F .lZZI. 

Mr. FRELINGH'CYSEK Mr. President, I ask unanimous 
con ent for the immediate con ideratlon of House bill 3461, for 
the relief of Eugene Fazzi, a bill now on the calendar. I do 
not think there will be any objection to it. 

The VICE PRESIDENT. Is there objection to the con ·idera-
tion of the bill? . 

l\Ir. ROBL'ISON. Mr. President, I give notice now tltat in 
view of the unanimous-consent order entet·ed to-day fo1· the con
sideration of all unobjected bills on the calendar ou Monday, 
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I shall hereafter object to the consideration to-day of any bill this country wants to-day· is " more busine in politics and less 
on: the calendar. I shall not object to the present consideration. politics in business/' 
of this bill · I note from your statement in the Times that the city of 

-Mr. McNARY. May I ask the Senator from Arkansas if he Lynn, 1\lass., is short of coal On January 23, and even as 
will not make an. exception in. the case of a bill I have- here:- recently a~ yesterday, we tendered coal to our customers in 
a Yery important bill? · that city at less than 8 per net ton delivered at their plants, 

l\1r. ROBDTSON. I shall adhere to the announcement. An and we guaranteed delivery via rail ancf tidewater, but our cus· 
opportunity to consider all these· bills will be afforded on. Mon- tomers advised us there was no.. shortage of coal at this point. 
day, and it i& a. bad practice out of the morning hour to call Surely some one has exaggerated, or 1ou have been badly mis· 
up for colli3ideration bills on the calendar. There is really no · informed on the conditions existing in that territory. 
necessity for taking them up by unanimous consent now, be- Our .r Tew York repre entative, Mr. G. N.. Reed, telephoned Mr. 
cau e the Senate has entered an order to proceed to1 the con· H. K. Morrison, general manager of the Lynn Gas & Electric 
sideration of all unobjected bills during the morning hour l\lon- Co., Lynn, Mass., one of our customers, and offered to sell him 
day, and eve1'.yone knows an. objection will take over any bill coal at less than $8 per net ton dellveredr at his plant, and. be 
brought to the attention of the Senate. 1 have not ob§ected to advised our l\1r. Reed that there was no shortage of coal at 
the request of the Senator from New Jer ey because no notice Lynn, Mass~ The Taunton Gas Light Co., Taunton, Mass., one 
bad been given, but it is now very late, there axe comparatively of our customers, advised us to the "same effect over the long. 
few Senator present, and I shall ask other Senators. not to , distance telephone to-day~ In both instances we have cited 
br.lllg forwM'd measures this afternoon. ; above we were able to secure transportation via all rail, or rail 

The VTCE PRESIDENT~ Is there objection to the immedtate and tidewate~,. whichi would enable us to deliver coal at our cus-
consideration of the bill? tomers' plants. 

Mr. HARRISON. What does: the bill provide?. In conclusion, I wi:!lh to say that I feel it i not your de ire 
l\lr .. FRELINGHUY EJN. I will explain it. The beneficiary; to mak.e such misleading statements ta the· publlc, and for this 

was a deck hand on a Quartermaster Corps boat,. the Johnston. reason I have taken the llbel'ty. to addre s you on· this subject. 
Hi leg was cut off by a tow line, and the .bill was introduced · If you.i wm malm an investigation you will find there· is enough 
to compensate him. ' coal loaded' in: boats· now lyihg in Boston HarbGr to take- care 

Mr. HARRISON. I recall the· facts. of the requirements of that territory for some· time to come 
There being no objection, the Senate; as in Committee of the . and additional stock can . be rushed to- this point on rea'SOrrably 

Whole, proceeded to consider the bill, which was read, as , short notice: · 
follows : · Very respect:fully yoars; 

. JOHN H. JONES, Ba it en.acted, etc"/ That the Secretary of the Treasury be, and he 
is; hereby, authorizeo and directed to pay, out of; any money in; the 
Trea ury not other.wise appropriated, to Eugene' Fazzi,. the- sum oi. TA.ND.UPS FOB FRUIT AND VEGETABLE HAMPERS A.ND BASKETS. 
$768, as compensation for the loss of a foot, on March 8, 1916, while . Mr. McNARY. Mr. President, I am sure the Senator :from 
in ~be discharge of his duty as a deck hand. on the steamship GenBrai Arkansas does not mant to make "' harsh exc.ept1·on in m~ 
Joseph lfi. John ton,, in tbll service- of the Quartermaster's Department, ., ...., J 
United State A1·my. case, so I ask unanimous consent that the Senate proceed tQ 

The bill was: reported. to• the Senate with.Dut amendm~ ·1 the consideration of Senate bill 4399, to fix standards fOr 
o~uere.d to a. tbir.d reading, r.ea-d the ~d time and passed. hampers, round stave ba kets·, and splint baskets for fruits and 

vegetables1 and fin: other pw·poses. 
PRicm OF co.AL. Mr. ROBINSON: I shall JJe compelled to object to the con-

:Ur. REED of Pennsylvania. l ask unanimous consent that · sideration of any other oills this evening. 
there· be insel'ted ill the REco:&D, in. 8-point. trne, the following The VICE PRESID~"'T. Thei·e is objectioa. 
letter from .John H. Jones, of Pittsburgh addressed. to tfle Hon. 
DAVID• I. WALSH, junior Senator from Ma a&usetts. T.AXIO.A.Bi BATES ~· THE DI TBIOT 011' COI.tJllBli. 

There being no objec.tiollt the letter was ordered ta be printed Mr. HARRISON. Mr: President, I had expected to nsm 
in the RECORD in. 8-point type, as follows: una'niinous consent for the conside:cation. Of a joint resolution 

FEBBU-.ARY 141,. 1923. · to-~ight, but because of the lateness of the hour and the. tempeD 
Hon. DAVID w ALSH, ! of the· Serrate, I sliall n.ot do1 ~- I intrad~e· the joint r:eso~tfon 

United. Stat.e. enaU, Washingtcm, D. a. and ask; to have it referr.ed to the· Committee- on the· District of 
A ~~ • full d . t le . th . Colm:nbia:. 

DEAB Sm : . ..r::u.Lt::r ha v~ care Y re3' ~our m erv w m e ; It is a joint resolution calling on. the Publlc Utilities Com-
N~ !ork TlDles,. we wired you- as follows· ; mi sion to inve tigate the rates being- charged in othev cities 

.IDrve ca:efully, read your stateIµent ~und3:J'.°! Febr~ary ll, , by the owners and operators of taxicabs and· public automo-
New York Trmes. We are prepared to ship enttte- requirements . . . 
of New England States, high gra-Oe, high volatile, bituminous ~iles, to report .to ~ongress ~~ir ~dings, and at t~e same time 
steam or domestic· lump stea:m~ mine• run, $3.25 per net ton, : r:port to the DIStrictCommi~10n.eis,. and ~e· com_mi~ioners ru;e 
f.. o. b .. mines;. domestic. lump, passing over. three-quarter to 2- directe~ to · promulgate certain orders w.hich will m~~ fall! 
• '..h $3 75' to ~" et ton f. e. b. aal'.S at mine. Quality , ~nd re3:~mnahle rates on the part of taxicabs in the District of 
me scr.een, . · 0$"% n , . . · Columbia, and' for the enforcement of the same. 
and. preparation guarante~ ; ~ubJect to inspection at mines; The J' oint resolution ( S J: Res 283 )· directi g th p bli 
subJect further to your furnishmg railroad cars and tra:nsporta:- . . . . . · ·. . · n . e u c 
tion.. Can arrange to load solid train daily to extent of re· . Utilities ~~mmissron of the District of C:olumbla ~o mvestigate 
quirements of your districtr Coal to be shipped from. mines in 

1 
ra~es chari:.e~ by tax:i~abs .and automobile~ for hrre wa~ re~d · 

Pennsylvania and West Virginia. This coal similar to· that twrc\b~ its title and r:eferred to the Committee on the District 
now being furnished by us to the Taunton. Gas:-Light Co., Tann- , of Co u bfa. 
ton, 1\Iass., and others, in' New England States. Also have mines THE MERCHANT MARrnE. A 

in Ohio and Kentucky and can ship to any customer east o'f 1 ']he Senate; as. in Committre of the Whole, resumed the con· 
the Mississippi. We will be glad to· have you refer any con- ; sideration OE th~ bill CS. R. 12811}, to· amend and'. ~plement 
sumer east of :aiissi .. sippi· in need of coal' to· us immediately. ' the merchant marine act, 19201 and.I for other purpos~ 

"BERTHA COAL Co : Mr. JONES of Washington. Mr~ President,. there are two 
"'CoNsUMERS F~ Co · amendments, merely changing dates1 which I would like. to have 
u JoHN H JONES President,, , acted on .. The first amen.dment is on. line 17, page· 6, to change. 

'(Paid-Charge us.) · ' L "1922" to. "1923." 
We stand prepru·ed to furnish bond of $100,000 to guarantee· ' Mr. ROBINSON. What is the; effect ot the amendmen.t?. 

shipments as tated in our. wire. . ¥r. JONES of Washingt?11· It refers to the date of this· act1: 
I am sure you will admit you have done the coal miners and if it should, be passed.. ItJ is referred. to· as the act of 1922, bu~ 

operators of this country a great injustice- in making such • 1922 is :past. 
statements, as there is no shortage of bituminous coal to-day Mr. ROBINSON. It may have to be .cha!1ged to" 1?24." 
where transportation facilities are available; The, VIOE PRE Sill ENT. Tlle question, isi on. agreeing to th~ 

W ou:Id it not be better wflen giving an interview to tell· the. : amendment. 
public that tbe-wbole problem is· one of transportation, and that : ~he amendment was agreed to. 
the breakdown in transportation on. the railroads. has 'Deen• Mr. JONES of Washington. '.I!.h next amendment is on pag 
brougfit about by ru constant fnterferenc& on the part of State 181 line a-. to change-" 1922" to "1923." 
and national agencies during the past 10 years1 If these agen- l The: amendment was. agreed1 t~ . 
cie will lend a helping hand to the railroadS instead of con- , ~Ir.. JONES of Washington. I have. here an addl'e delivered 
tinn.filly- interlfil'irrg with. them,. theri will be no shortage ~ : by Mayoi: Curle ,, ot Bo ton.. Mass., oru the shipping bfil There 
wlroad tran portutiun for coal:. o any.i other ~mmodit;y... :what. 1 a.rei two or. three phrases. 1ni i which I thaughtl Sena.tors. might 
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not like, ·o I ha \re cut those out. Outside of that, I would like 
to have the address printed in the RECORD in 8-point type. 

:Mr. HARRISOX. Does not the Senator want to have it 
read? . 

i\lr. JO-XES of Washington. I would be glad to have it read. 
l\lr. HARHISON. Would not the Senator like to have it read 

on l\Ionday instead of this afternoon? 
Mr. JO.NES of Washington. No. 
There being no objection, the address was ordered to be 

printed in the RECORD in 8-point type, as follows: 
SPEECH MADE BY MAYOR JA!IIES ~I. CURLEY BEFORE THE NEW E"1GL.\.~D 

TRAFFlC CLUB AT THE COPLEY PLAZA, BO TON, FEBRUARY 13, 1923. 

Gentlemen, it i& of course a trite saying, and yet one that 
can not be too often repeated, that the transportation problems 
of the world are the same every·where; and stripped of all their 
fin~ phra e · are merely a question of distributing commodities 
and connecting communities, with speed, safety, and efficiency, 
to the eml that commerce may flow with freedom and ecurity, 
indu try function profitably and uninterruptedly, work and 
wages be constant, agriculture prosperous, and the peoples of 
tl1e earth contented and peaceful. Transportation is tile link 
that binds the uttermost ends of the earth together, the most 
potent factor in the maintenance and growtl.1 of ch~ilization, 
and which, by bringing men together to exchange the products 
of their industry and the children of their brain, fo ters confi-
dence and promotes fraternity. · 

In proportion as transportation is hampered on lanfl. or &ea 
by the folly, stupidity, craft, or indifference of ~n. as visual
ized in the enactment of unwise laws and the failme to enact 
wise ones, tbe benefits it ·hould yield are stifled and deferred. 
Every needless burden laid on transportation i:-. written evenh1-
ally in terms of sterility and futility in the life of tllis country 
and the daily experiences of its people. 

With all its alleged defects the land trnnsportation system of 
America-our continental railroad system-is admittedly tlle 
be t in the world, but where the rails end on the sllore. · of the 
continent and transportation on the sea· begin the .American 
people are at their weake8t and worst. 

It i~ of our ocean transportation, out merchant marine, as the 
essential and imperative supplement of our railro:ul system I 
wish to spea1r to-night, the •ital iwportanee of which to our 
real nat1onnl life and prosperit~- is not fun~- understood eYan 
here on the margin of that ocean, out of wblch came the wealth 
that made l\fa ·sachusetts great in industry ancl comwe1·ee, and 
amiu whose toils and dangers were fasMoned the character and 
courage that made the men who stampetl their names en 
American hi "tory and carried the fame of th Commonwealth 
to the ends of the earth. 

The American merchant marine-American ships, under the 
American flag, carrying A.meriran goods to alien markets and 
bringing borne to us tl1e·commo<lities w need in ..l.merican in
dustry-is a national necessity and not a commercial luxury; 
it constitutes not .only a seconcl line of uefense behind our 
Navy for the safegnnrding of our national security and in
t urity, but it is the fir~'t line of protection for the maintenanc 
of om· foreign commerce which takes care of our indush·ial 
surplus and insmes the constancy and prosperity of our home 
market. 

The merchant marln('--the ships-that carry a nation'~ com
merce, dominate ~ the market. it ::1errns; the nation wl.tose com
merce is carried to alien markets in alien :hips is at the 
mercy of the carrier, ancl by tbe heer logic of that fact must 
siuk ('Ommercially to a suborili.nate place. 

• • • • • 
The .\.merlcan merchant marine is the natural and national 

extension of_ the ..imerican railroad ·rstem; it . hould and 
must be fostered and protected by the .American Government 
for the benefit of the Nation, since it serves intimately and 
Yitally all the people of America. The people -0f the agri
cultural West ll:ive be u misled by the clever and persistent 
propaganda maintained and disseminated by the alien sWpping 
interests whose headquarters. are in "\""\ ashington, and have 
beeu insicliousl~· taught that the merchant marine is merely a 
selfhih concern of .American sWpowners. This alien shipping 
organization-rich. powerful, and sleepless-maintains a lobby 
in the National Capital, who~e agents and spokesmen oppose 
every effort to foster the American merchant marine, who 
appear boldly and insolently in committee rooms and have 
bt-en able to delude Senator and Congressmen into enlisting 
uniter foreign flags to destroy the commerce and ships of 
Amel'ica. 

It is time to rouse ourselves before America is reduced to a 
condition of commercial slavery by the combination of un
scrupulous foreign shipping concerns. The agricultural inter
ests of the We t are seelting to remo·rn the multitude of middle-

men and parasites that stand between the farmer who raises 
the food of Anierica and the workers who buv it and consume 
it; and yet he has been educated by foreign· proriagandists to 
oppose bis own merchant marine -and pay hundreds of millions 
of dollars every year to alien mercantile middlemen, who carry 
out of the country this money that should be kept at home to 
keep the wheels of industry turning and the American farmer's 
home market prosperous. 

Treachery to .American integrity, American prosperity, and 
American national interests did not become a lost art when 
Benedict Arnold took service in England's forces. It is still with 
us under other names and in new disguises. 

In order to compete with the underpaid, cheaply conditioned, 
and heavily subsidized merchant marines of England, Japan, 
and other foreign countries and enable us to keep the American 
flag afloat on the seven seas, America must help the American 
merchant marine to meet their competitors by special laws a.r;id 
subsidies from the Treasury. Is there anything new or strango 
in an appropriation called a ship subsidy? There is not. We 
subsidize agricultm·e and educath:m; we spend vast sums for 
irrigation in the arid West; we subsidize reclamation works all __ 
over the country; we impose protective tarl..t! bills to protect 
industry and labor; and only ~·esterday we appropriated $49,-
000,000 to make our rivers and harbors safe for commerce and 
its fleets; and yet we have American Senators and Congressmen 
who oppose or hesitate to vote to keep alive and strong an 
American merchant marine to carry American comme1·ce, market 
our ~urplus products, and keep busy and prosperous Amerlcan 
industrj· and labor and ma.Lntain a profitable domestic market 
for American agriculturists, stock raisers, foresters, fishers, and 
miners. 

I there anyone who has the harillhood to say that tl.te 
549,000,000 of the river and harbor blll are to be spent for the 
safety and convenience only of the foreign ships that come to 
our water: and seek to destroy our merchant marine? Let him 
amiwer. 

The maintenance and prosperity of the American merchant 
marine is not a party question; it is not a Democratic or Repub
lican policy solely; it is a nati-onal, an Amel'ican question, that 
concerns e,·ery vital. interest of this great Republic that is of 
prime importance not only to l\Iassachu ·etts and the States on 
the seaboard, but is of equal interest to all the Commonwealths 
that make up this United States. 

It is for us to let our representattv.es in Washington under
stand that there must be no. wavering, no dodging, no fence 
climbing on this great question and that they must make up 
their minds now whether they will stand resolutely and without -
equivocatlonfor Ameri!!a.ii interests and the American merchant · 
marine or give their services to destroy those American utllitie.<:1 
and go over to the flags of England, Japan, and other rivals. 

They stand on the banks of the politican Rubicon. Across its 
waters lie American honor and interest; to hesitate to cross ls 
to enlist tllemseh·es under alien flags and retire to dishonor and 
obscurity. They can. not stand still; they must act. 

ADJOURNMENT. 

Mr. JONES of Washington. Pursuant to the order already 
made, I move that the Senate adjourn. 

The motion was agreed to; and (at 5 o'clock and 50 minutes 
p. m.) the Senate adjourned, the adjournment being, under the 
order p1·enously entered, until :Monday, February 19, 1923, at 
11 o'clock a. m. ~ 

HOUSE OF REPRESENTATIVES. 

SATURDAY, February 17, 1923. 
The House met at 12 o'clock noon. 
The Chaplain, Rev. James Shera l\Iontgomery, D. D., offered 

the following prayer : 

Almighty God, our needs cry unto Thee; Jet Thy mercy and 
wisdom respond. Thy kingdom of love extends unto all men. 
and may we fear Thee less and serve Thee better. The Lord is 
sovereign and all things work together for good to them who 
love Thee. We are impressed with a solemn, yet wonderful, 
responsibility. In bearing it give understanding and poise to 
every phase of conduct and character. May our powers and 
privileges be held as sacred trusts for Thy glory, for the good 
of our country, and for the high interests of humanity. Bless 
all with a quiet heart in relation to the thing. that are and to 
the things that shall be hereafter. Amen. 

The Journal of the proceedings of yesterday was read and 
approved. 
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